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Representative Emanual Celler Addresses 
Federal Trial Examiners 


Today as you all know is the Sixth Anniversary of the Administra- 
tive Procedure Act—sometimes called the ‘‘Bill of Rights for Trial 
Examiners.’’ We never anticipated when we drafted section 11 of that 
Act to insure litigants fair and impartial justice from highly qualified 
hearing officers that it would fall upon the Hearing Examiners them- 
selves, rather than the litigants before Federal agencies whose interests 
were directly affected, to attempt to enforce this section. 

Be that as it may, we of the Judiciary Committee had much to do 
with the evolution of the piece of legislation now known ‘as the Ad- 
ministrative Procedure Act. We were under considerable pressure from 
the Bar Associations to insure that the average litigant before the Gov- 
ernment Administrative Agencies, whether it be big business seeking a 
new license or to prevent a new company from obtaining one, or a poor 
employee fired from his job because of union activity—whatever the 
cause—that litigant wants and deserves a fair hearing on the merits. 
There is no feeling more disheartening than to go into a hearing believing 
that no matter how good your case is, the cards are stacked against you. 
Some of my constituents have complained bitterly about the unbridled 
power and its arbitrary exercise by some of the regulatory agencies and 
all too often with good cause. One of the remedies undertaken to 
remedy the situation was to require the agencies to give adequate notice 
of their activities by publication in the Federal Register so that knowl- 
edge of administrative procedures and agency actions thereunder was 
made available to the general practitioner outside of Washington. We 
also required the regulatory agencies to give adequate notice of allega- 
tions of violations in more than mere statutory language, and to afford 
the alleged violator an opportunity for compliance before prosecution 
is instituted. We further strengthened the tenure and security of the 
Trial Examiner so that men of ability, integrity, and independent spirit 
would be attracted to make examining their life’s work. We hoped that 
these men would bring to that work the courage to decide issues on their 
merits without bias in favor of the litigating agency to whom they owed 
their appointments. We also tightened the provisions relating to judicial 
review so as to guard against abuse of administrative discretion. 

Since the passage of the Act we have kept close contact with its 
administration and particularly with the problems raised by the appoint- 
ment and qualification of the Trial Examiners. More recently the Judi- 
clary Committee has become aware of your struggle to improve the 
position of the Trial Examiners which has now found its way into the 


Editor’s Note: Address before Annual Dinner, Federal Trial Examiners 
Conference, Washington, D. C., June 11, 1952. Mr. Celler is Chairman of 
the House Judiciary Committee. 
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Courts. I am sure you will appreciate that as a member of Congrey 
it would be improper for me to discuss the merits of a matter which jj 
in litigation. However, bearing in mind the objectives of the Adminis 
trative Procedure Act as I have outlined them, we are interested in the 
maintenance of complete independence and freedom of decision on th 
part of the administrative Hearing Officer. We owe an obligation to th 
people who are subject to prosecution or those whose investments jn 
radio, television, airlines, railroads, motor carriers or securities are daily 
subject to regulation and adjudication by administrative agencies t 
insure that these agencies do not control the decision of their Hearing 
Officers either by hope of reward through selective promotion, or through 
imposition of sanctions by discriminatory assignment of cases, or worse, 
through arbitrary budget manipulation so as to cause reduction in the 
trial examiner force. I am not suggesting that the agencies have done 
any of these things. However, it is important that the litigating agency 
not be in a position to influence the trial Examiner functions in any 
manner whatsoever. 

The cornerstone of democracy is an independent, fair-minded, and 
intelligent judiciary. We expect no less from the hearing officer who 
performs judicial functions as a part of the Administrative process. But 
this is a two-way street. In return for the special position that the Trial 
Examiner holds, the security of tenure, the upper level salary, the re 
spect accorded to judicial authority, we look for high quality decisions, 
concisely reasoned and expeditiously rendered. Justice before the 
heavily burdened administrative agencies often depends upon the rendi- 
tion of a final decision within a reasonably short time. The applicant 
for a television license or an airline route who must wait five years or 
more before the ultimate result is known may not be able to earmark 
his resources for such a period. Delay in processing always favors the 
‘‘haves’’ at the expense of the ‘‘have nots.’’ 

And so on this Sixth Anniversary of the Administrative Procedure 
Act let us remember our obligations to the American people who come 
before us craving justice. They pay the taxes which support our families. 
They are entitled to the best job that we can do at all times. As I ob 
serve the members of the Federal Trial Examiners Conference gathered 
here this evening I am confident that you will honor the commitments 
undertaken upon acceptance of your appointments. 

I sincerely trust that when the time for your annual banquet rolls 
around next year the litigation will be a thing of the past and that this 
fine organization will be intent upon devising ways and means to improve 
the administration of justice in your respective fields. I look forward 
to worthy contributions stemming from the unique experience and abil 
ties which are yours. Until then thank you for allowing me to mett 
with you this evening. It has indeed been a great pleasure. 
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STATEMENT OF CARL B. CALLAWAY, CHAIRMAN 
COMMITTEE ON BUDGET OF INTERSTATE COMMERCE COMMISSION 
OF THE 
ASSOCIATION OF INTERSTATE COMMERCE COMMISSION PRACTITIONERS* 


I appear before your committee in the interest of and representing 
the Association of Interstate Commerce Commission Practitioners. This 
Association, composed of lawyers and other persons practicing before the 
Interstate Commerce Commission, has a membership of over 3,400 
scattered over the entire United States. 


Scope of Representation 


The members of our Association represent all businesses which are 
subject to the jurisdiction of and are regulated by the Commission, such 
as railroads, motor carriers, water carriers, pipelines, and freight for- 
warders and in addition they represent Boards of Trade, Chambers of 
Commerce, shippers, shipper organizations, ports and municipal interests. 
The membership also includes representatives of some of the state public 
utility commissions. 

For a number of years there has been a growing concern among the 
members of our Association because of the widespread belief (and I 
believe I can correctly and fairly state the widespread knowledge) that 
the annual appropriations granted to the Commission during recent years 
have not been sufficient to enable that agency reasonably, efficiently, and 
expeditiously to handle its heavy, and increasing volume of work. 

The interest of members of our Association in this matter is one 
of real concern. Our Association has maintained the Special Committee 
mn. at page 386 of the record of hearings before you in April 


(a) To assemble information concerning the financial needs of 
the Interstate Commerce Commission, and in particular information 
concerning whether the Commission has been given sufficient appro- 
priations to enable it efficiently to discharge its duties to the 
public; (and) 


(b) To make available (to such extent as is proper and advis- 
able) the information so assembled, by such Special Committee, to 
the Bureau of the Budget, to different Congressional Committees 
and to members of both Houses of Congress. 


I desire to call your attention to the membership of that committee 
for two reasons; first, to indicate to you the wide scope of business 
interests and public interests represented by the members of the com- 
mittee, and second, to indicate to you the type of attorneys and prac- 
titioners of our Association who appear before you, through me, and to 
state that the matter under discussion is of such importance as to merit 
your most serious consideration. 


_—_ 


*Before the Senate Subcommittee on Appropriations, May 8, 1952. 
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Membership of Committee 
The membership of the committee is as follows: 


Carl B. Callaway, Chairman, 305 Edward B. deVilliers, Asst. Vig. 
Empire Bank Building, Dallas 1, President, Gulf, Mobile & Ohiy 
Texas. Railroad Company, Mobile § 


John D. Battle, Executive Secre- Ae. 
tary, National Coal Association, J. Carter Fort, Vice-President and 
804 Southern Building, Washing- General Counsel, Association of 
ton 5, D. C. American Railroads, Transports. 
Alonzo Bennett, Vice-President, > oO cag, Vales 
Federal Compress & Warehouse ng 
Company, P. O. Box 125, Mem- George W. Holmes, Commere 
phis 1, Tenn. Counsel, Missouri Pacific Lines, 
Andrew H. Brown, Transportation pee ty eas palling, 2 
Commissioner, Cleveland Cham- — 
ber of Commerce, 400 Union E.'S. Idol, General Counsel, Ameri. 
Commerce Building, Cleveland ean Trucking Associations, 1424 
14, Ohio. 16th Street, N. W., Washington 


R. A. Cooke, Manager, Traffic robcudiey 
Dept., American Newspaper Pub- William C. McCulloch, 1016 Spald- 


lishers Association, 370 Lexing- ing Building, Portland 4, Oreg. 


tom Avenne, Now Seek, 31, HZ. George H. Shafer, General Trafic 
R. V. Craig, General Traffic Man- Manager, Weyerhaeuser Sales 

ager, Allied Mills, Inc., Board of Company, First National Bank 

Trade Building, Chicago 4, Ill. Building, St. Paul, Minn. 


The case which we would make before you can pretty well be summed 
up in the following propositions : 


1. The Congress has delegated to the Interstate Commerce Com- 
mission the responsibility of regulating certain types of busines. 

2. The Congress has imposed upon those types of business the 
obligation to conduct their business affairs wholly and solely 
under such regulation of the Commission. 

. The Congress has failed during recent years to give to the Com- 
mission sufficient appropriations to enable the Commission 
maintain the staff necessary efficiently and expeditiously to per 
form its work. 

. The work of the Commission has been so seriously hampered ani 
delays in carrying out the responsibilities imposed upon it by 
Congress have become so great that the shipping public and the 
businesses regulated by the Commission are seriously suffering. 
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When the Congress places the responsibility of regulation upon @ 
governmental agency and requires that important segments of the busi- 
ness life of the Nation submit to regulation by that governmental agency, 
then in all fairness the Congress should give to the agency reasonably 
sufficient funds with which to perform its work. 

This the Congress is not doing insofar as the Interstate Commerce 
Commission is concerned, and a situation has resulted which is, I am 
convinced, far more serious than many of the Members of Congress 
actually realize. 

There is a reason—a very important reason—for the individual 
members of our Association to be greatly interested in the matter here 
under discussion. That reason is not because of any particular interest 
that we may have in the Commission as a whole or its individual members. 
That reason is simply because the people we represent, the shippers of 
America and the transportation agencies which handle the freight of 
those shippers, have been grievously injured in the recent past because 
the Interstate Commerce Commission has not had the manpower or the 
funds with which properly to handle their work. We are particularly 
concerned about being here this year because the situation is steadily 
growing worse, and it will continue to grow worse unless reasonable relief 
is secured from this Congress. 

With the utmost respect we say to you that the Congress ought 
to do one of two things—either it ought to provide sufficient moneys for 
the carrying out of the purposes expressed in the Interstate Commerce 
Act, or it ought to repeal some of the Act. It ought either to relieve 
the Commission of some of its responsibility of regulation and relieve 
industry of some of the burdens of regulation, or else it ought adequately 
to finance the administrative work necessary to carry on that regulation. 


Opinion of Committee as to Interstate 
Commerce Commission 


Our committee earnestly state to you that in our opinion 

1. The Interstate Commerce Commission for a number of years has 
not had sufficient money or personnel to enable it reasonably, efficiently 
and expeditiously to perform its work. 

2. As a result, the work of the Commission has suffered, to the 
detriment of the businesses it regulates and, what is more important to 
the detriment of the public generally. 

May I state that we have approached our consideration of the matter 
under discussion with (1) an understanding of the need at this time 
for the exercise of the utmost economy by our different governmental 
agencies, (2) an appreciation of the great problems confronting this 
committee in its desire and efforts to keep the operations of all govern- 
mental agencies within reasonable bounds particularly during the present 
emergency, and (3) a sincere belief and desire on our part that the 
Interstate Commerce Commission is entitled to receive and should re- 
celve only that amount of money that it actually needs in order reason- 
ably to perform its work. 
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This I repeat is the approach that we have made to the matter under 
discussion. We must make that approach if we are to remain patriotic 
citizens. 

It is in the light of this approach that we state to this committee: 

1. That the Commission for the immediate past years has beep 
ainderfinanced, and 

2. That the amount of money requested by it for the fiscal year 
1953 no doubt is intended reasonably to represent its actual needs. 

In support of the statements I have heretofore made, I respectfully 
eall your attention to the following : 


Personnel Situation at the Commission 


As of February 1, 1951, the Commission has fewer employees than 
it has had during any other year since 1935, with the exception of the 
year 1944, when it appears to have had exactly the same number of 
employees that it had on February 1, 1951. During the period since 
1935 the work of the Commission has increased greatly. It is incredible 
that the Congress would enact such a work-imposing law as the Motor 
Carrier Act, 1935, and then fail to appropriate for a reasonable adminis. 
tration of the law. For some time after enactment of the Motor Carrier 
Act, separate appropriations were made specifically for that work. For 
example, the specific appropriations for administering that law were: 
for 1940, $3,650,000 ; for 1941, $3,690,000 ; for 1942 $3,690,000. 

Considerably more work was placed upon the Commission by Parts 
III and IV of the Interstate Commerce Act, enacted in 1940 and 1942. 


The Commission’s Request for 1953 


The Commission has requested funds for the fiscal year 1953 to 
employ a bare minimum force for continuing its work. The employees 
requested will not be able properly to reduce the backlog of work now on 
hand, to bring its work to a current basis. 

The Commission made a modest request last year, below its real 
needs. Notwithstanding that, the amount finally appropriated, together 
with compulsory riders if not supplemented, will reduce the Commission 
to a low of 1,680 employees before the end of June 1952. 

The members of our Association know from actual observation and 
experience that the Commission needs more employees. We know that 
lack of funds and consequent lack of employees have for a number of 
years seriously handicapped the Commission in the performance of its 
work. 

We unqualifiedly state to your committee, that the Commission is 
neither a time-wasting nor a lazy agency. It is one governmental agency 
that actually works. This applies not only to the Commissioners them 
selves, but all the way down the line. I personally have knowledge of no 
governmental agency whose personnel are more conscientious, loyal and 
industrious in their efforts than the Interstate Commerce Commission. 

We practitioners, nevertheless, represent businesses and individuals 
who suffer materially because of the fact that the Commission is under- 
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manned. The people we represent are in the last analysis the citizens 
of thiscountry. They are directly and adversely affected by the situation 
which we are discussing with you and which we hope can to a substantial 
extent be corrected. 


Efforts of the Commission to Economize 


The assignment of work in the Commission, and delegations of 
functions, are made from an analysis of the several provisions of the 
statute. Separate groups of employees are required to do the different 
phases of work imposed by the statute. In its presentation to you year 
after year the Commission has shown by Bureau and Section throughout 
its organization the number of employees (and amount of funds) 
necessary to do its work. The record of the House proceedings indicates 
that the difference between what the Commission asked and that pro- 
posed by the Bureau of the Budget is about 344 million dollars. And 
the House has reduced the Bureau’s figures by a million more. 

The Bureau of the Budget is a creature of statute enacted by you. 
No doubt it undertakes loyally to conform to the policy of the statutes 
and administrative policies under which it functions. If, as seems to 
be the case, it must cut in all instances of budget submissions, notwith- 
standing the austerity of the submission, then a cut such as we have here 
is what we must expect—and the one we have here is one that really 
hurts. 


Some Effects of Shortage of Employees 


Let us consider some specific instances of real hurt. (My practice 
recently has been principally with motor carriers. Therefore, I shall 
refer for purposes of illustration principally to that phase of the Com- 
mission’s work). In the Interstate Commerce Act you have said that a 
carrier may not operate without a certificate of authority issued by the 
Commission. You have declared a Transportation Policy, and have set 
standards to which the Commission must conform in considering the 
application for the grant of a certificate. The applicant may not lawfully 
commence a carrier-service without the certificate. You have provided 
for criminal prosecution for violation. (We hear and read much of the 
need for carriers to help in the National Defense.) At pages 102 and 
108 of its Annual Report for 1951, it is shown that the Commission has 
2,397 applications pending in its Bureau of Motor Carriers for certifi- 
cates, permits, and licenses. When I appeared before you last year and 
pleaded with you for funds and for employees for the Commission, there 
Were pending on that docket 1,973 such applications. The Commission 
asked for men and money to do the work necessary to reduce this 
backlog of cases. The Bureau of the Budget had pending before you a 
Proposed cut of 32 men from the group of examiners assigned to that 
work. You more nearly followed the recommendation of the Bureau 
than the Commission. The working force has been reduced and the 
backlog has increased. These figures are for only one class of cases, from 
one item of the report of the substantial docket, of one section of the 
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Bureau of Motor Carriers. Let us follow that segment of the Com. 
mission’s work and personnel a bit farther. The Section of Complaints 
Bureau of Motor Carriers, now has less than 100 examiners. Sixteen 
of these work directly in the offices of certain of the Commissioners, 22 
work on applications under section 5(2) of the Act, (application to 
merge or consolidate carriers), some 11 or more work on rate cases. This 
leaves but 48 examiners available for work on the type of cases specifically 
referred to above. The backlog has increased as shown by something 
more than 400 cases since you last considered, as you are now, whether 
you will give the Commission an appropriation adequate to sustain its 
needed working forces. 

Almost no Motor Carrier applications have been assigned for hearing 
since October 1, 1951. Under the present budget it is most likely that 
none (or certainly but few) will be assigned for hearing before June 
30, 1952, (the end of the fiscal year). The scant forces are far from 
idle. They are working hard on the docket backlog described above. 
Some are very difficult cases that cannot be written without toil on 
records of conflicting testimony supported, in many cases, by voluminous 
exhibits, vigorous exceptions, and oral arguments before a Division, or 
the Commission. I know many of these men personally. I have tried 
eases before them, and I regret to say that I, and members of my firm, 
have several cases pending in the backlog. Those men work hours in 
uncompensated overtime, they do not fully take the so-called leave, or 
vacation time allowed by law. However, let’s look at the progress made, 
adhering still to the one class on the application docket, for the period 
from January 1, 1951, to September 30, 1951, the average number of 
completed cases on this docket was less than 85 per month. From 
October 1, 1951, to February 15, 1952, the average was less than 70 per 
month. Assuming that some cases, more than the usual in difficulty, 
were handled during this period, the present force is more than 2% 
years behind if nothing was added to the present docket. Please bear 
in mind that I have discussed only one phase of the docket, before one 
section of one Bureau, in the Commission. This is merely typical, not 
selected by me. In its recent Annual Report, the Commission has shown 
you generally as to the deplorable condition of its meagre staff and 
mountain of work. In its presentation here, the Commission has detailed 
to you its need for funds and employees. Along with that, it has shown 
you what it pleaded for before the Bureau of the Budget, and how 
severely its estimates have been cut by that organization. 


How the Public Generally, is Affected 


Consider for a moment the poor applicant in each of the 2,000-odd 
delayed cases. By statute you have said that he may not operate without 
a certificate or permit. He has applied to the Commission for authority 
to serve the shipping public as a carrier. Under the conditions now 
existing his application must wait for consideration for many months, 
into years. With no hearings scheduled, or possible, under the present 
appropriation, the prospects are gloomy indeed. 
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Conditions are not improved at all by the Budget estimate of 1953. 
In fact, with the so-called Whitten Rider, it does not appear that the 
(Commission can catch up in two years what it has reported it now is 
behind. If it can’t conduct hearings, on the docket in question from 
October 1951 to July 1952 and the force and funds are no better in 
1953, what shall the public, subject to regulation, expect? 

Of national concern are some 50 or 60 applications of the kind here 
discussed in which motor carriers are seeking authority to extend their 
operating rights to include the transportation of explosives. The total 
of the applications, if granted, would place a tremendous amount of 
dangerous explosive articles running along the highways with trucks 
s loaded, among private automobiles, through towns, cities, and 
congested communities, gasoline stations, public places of assembly, etc. 
Those cases have been widely publicized throughout the Nation. Large 
influential organizations have taken sides for and against the proposition 
whether this additional authority should be granted. The hearings on 
the applications make voluminous records. 

Last year I tried to point out to you the deplorable condition exist- 
ing at the Commission due directly to the lack of necessary funds. I 
called your attention to the tables submitted by the Commission that 
showed the shortage of help in its several sections and working units. 
The Commission has given you in even greater detail the evidence of real 
need for help and money if it is to do its work. From the record made 
before the House (page 624) the Commission has shown a need for some 
$14,300,000 odd. To that should be added the recently enacted pay 
increase amounts. That should provide about 2,700 employees. That is 
aminimum working force for the workload imposed by the act. To the 
extent you cut below that, administration of the law is slowed down, and 
the public interest not attended. What I might try to add here as to the 


detailed evidence of the Commission probably would not influence your 
action. 


A Fair Proposition 


Will you not please consider with me one fair proposition, i.e., will 
you not provide for a reasonably expeditious administration of the 
statute or be fair enough to repeal the requirements thereof for which 
you are unwilling to provide such administration ? 


Another Form of Application 


I have dwelt somewhat upon the application which must be filed by 
those seeking to render a carrier-service for which a certificate, permit, 
or license is required. Let us now consider the plight of the carrier (a 
large proportion of which are individuals), who has such a certificate or 
permit, who finds the going rough due to ill health, or for any other 
reason, causing him to desire to sell his business to another carrier, or 
& person in control of another carrier. You have said, in section 5(2) 
of the statute, that may not be done without prior approval of the Com- 
mission. Different procedure is prescribed for such applications when 
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more, or less than 20, vehicles are involved. The little fellow, having 
less than 20 vehicles in the aggregate, has his application considered 
somewhat informally, but his case must be processed, time passes, and 
often the wait for a decision is painful and expensive. I submit that 
under what seems to be your recent policy as to appropriation for the 
Commission, this is one, perhaps typical, requirement of the law that 
should be repealed. If not, promptly administered, it clearly is an 
unjust requirement of law. 

But, let us examine the docket of the larger of these cases where 
more than 20 vehicles are involved. (Section 5(2) of the Act applies). 
This docket is handled by the Section of Complaints and the backlog for 
it is reflected on page 103 of the Commission’s Annual Report for 1951. 
Bear in mind that the Commission has only 22 examiners for this work. 
As of October 31, 1950, there was a backlog of 200 such cases pending. 
Some 337 applications to merge or consolidate operations were filed 
between November 1, 1950, and October 31, 1951, of this class of cases, 
where more than 20 vehicles were involved. This small group of ex- 
aminers are highly trained men of experience. (They do not differ in that 
respect, however, from other examiners on the Commission’s staff). 
During that period 41 such proceedings were reopened for further con- 
sideration. Hearings were held in 235 such eases. But, during the year, 
the Commission barely held its own as it is shown to have the same back- 
log of 200 cases of this kind at the end of the reporting period. That 
means that, on the average, it takes a full year to process to conclusion 
an application of this kind. I submit to you gentlemen that is not fair 
treatment at your hands of the ecarrier-shipper public. Either you 
should provide the staff for reasonable administration or repeal from the 
regulatory statute those requirements for which you are unwilling reason- 
ably to provide staff for such administration. 

This phase of the work is not unknown to you. Members of the 
Congress often are appealed to by constituents who are suffering greatly 
from just the sort of thing I am discussing. Those appeals are followed 
through to the Commission. I think it would be difficult for any Member 
specifically to cite an instance in which prompt and courteous attention 
was not given by the Commission, and its staff, to such appeals. Instances 
readily come to mind in which such attention was given. 


Effects of Reduced Appropriation on Commission’s Work 


At page 130 of its Annual Report for 1951 the Commission under- 
takes to describe the effects of reduced appropriations on its work. It 
states, in effect, that to leave regulatory requirements in the Act uw 
administered, because of lack of funds, and lack of staff, amounts to 
‘‘deregulation.’’ That is putting it all too mildly and telling only 4 
part of the story. It is ‘‘deregulation’’ only in the fact and to the extent 
that the portions of the law are not currently administered. It does not 
relieve the public (carrier or shipper) from the penal provisions of the 
statute. A carrier may not lawfully serve beyond the limits of its Certifi- 
eate or permit. However much the shipper needs the service or the 
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carrier needs the traffic, they must await the authority of the Commission 
through the processing of an appropriate application. The wait is 
squarely up to you. If you retain the requirement for prior obtained 
authority, should not you in fairness provide for processing the applica- 
tin therefor with only a reasonable watt for the conclusion. 

I have shown from the docket of this section of the Commission 
that it is from one to two years behind in its work. The inability to 
conduct hearings during so large a part of the current fiscal year makes 
adismal prospect for the approach of 1953. Certainly the present trend 
does not indicate effective regulation under good administration. 

If you cut the Commission’s request for funds and personnel this 
year as recommended by the Bureau of the Budget, it is to be hoped 
that you will call on the Commission promptly to indicate those provisions 
of the statute that cannot be administered in a manner fair to the public 
affected. I respectfully submit that repeal of those parts of the law 
should be seriously considered, and effected, before advancing the some 
4) odd new regulatory bills now pending before you the combined effect 
of which would add to the regulatory burden. Considering those bills 
on the one hand, and the appropriation proposed by the Bureau of the 
Budget for the Commission, on the other, causes one to wonder why 
more regulatory law should be enacted, when the present law cannot be 
administered. 


Backlog of Work Generally 


Let’s look at another bureau of the Commission. The Bureau of 
Formal Cases as of April 2, 1951, had 960 matters pending before it 
for disposition, almost twice as many as it had pending in 1947. The 
work of this important Bureau is mounting and its long-experienced 
staff is steadily diminishing through retirements and death. The average 
age of the examiners in that bureau is such that operation of the age 
factor alone will bring virtual extinction to one of the key bureaus of the 
Commission, within a relatively few years, unless an enlightened re- 
placement program is made possible. In the meantime, deterioration in 
the work is progressing to an alarming degree. 

Throughout the entire Commission, as shown by its detailed testi- 
mony, it is a matter of too little with which to work. The situation with 
reference to stenographers is in itself of such a nature as absolutely to 
preclude reasonably expeditious handling of the work of the Commission. 
The shortage of stenographers within the Commission is well known to 
anyone acquainted with the working of the agency. The Commission 
(1) is not able to employ enough stenographers, and (2) is not able to 
pay the stenographers it has adequate salaries. Keeping good stenogra- 
phers, even in insufficient numbers, is a difficult problem for the Com- 
mission. 

Because of the shortage of stenographic help in the Commission, it is 
the customary, not the unusual, practice for examiners to write their 
reports and decisions (many of which are lengthy) in longhand. Using 
in such a manner an examiner who has the capacity properly to do the 
important work entrusted to him is poor economy. 
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Typical also of the effects of shortage of stenographic help within, 
the Commission is the fact that after a case has been decided by th 
Commission, there is usually an additional period of substantial delay jn 
finally disposing of it because of the time it takes that staff to prepa 
the decision for release. 


Commission is Economy Minded 


At this point I would like to say it is our opinion that the Con. 
mission may, in one sense of the word, be said to be partially responsible 
for the situation in which it now finds itself. It has been the continuing 
policy of the Commission to be economy minded. It has not for many 
years asked for enough money to provide for keeping its work current, 
It has made it a practice to request of Congress each year only that 
amount of money which it conscientiously thought it needed to do its 
work. The result of this policy is that the Commission has suffered 
because of such things as (a) the tendency to pare down the request 
of any governmental agency and (b) the recurring matter of horizontal 
cuts. In our opinion if the Commission had been less scrupulously honest 
in its original request for funds each year it probably would now be in 


a much better situation insofar as its funds and working forces ar § i 


concerned. 
Effect of Recent Pay Laws 


The Congress, since 1945, has promulgated certain Acts which have 
substantially affected the rates of pay of practically all the Commission 
employees. The most important of these Acts are the Federal Employees’ 
Pay Acts of 1945, 1946, and 1948, the Classification Act of 1949, and 
Public Law No. 359 passed by the 81st Congress. The combined effect 
of these Acts has been substantially to increase the payroll of the Com 
mission as applicable to any given number of employees at any given 
time. The combined effects of these laws make an overall increase for 
the fiscal year 1950 over the fiscal year 1945 of about 47.8%. This is 
not intended as the complete picture, but merely an example. Applying 
this to the annual budget of the Commission, substantial additional 
expense must now be borne by the Commission (as compared with five 
years ago), for a comparable number of employees, and for getting the 
same work done. 


So-Called Field Employees 


We particularly commend to you for your consideration the requests 
of the Commission covering safety and field work. ‘ 

The field employees of the Commission all spend a great deal of time 
in connection with safety work. From the viewpoint of the public the 
Commission has no work which is more important to be done, and it 
certainly has no work which warrants and in fact demands the avail 
ability of sufficient money for its performance. 

This work of the Commission is directed toward the saving of the 
lives and the protection of our people. 
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The operators of vehicles on the rails and on the highways of the 
country know that this work does that very thing. Properly to evaluate 
the importance of this work one must take into consideration (a) what 
work is done, (b) how it is done, and (c) the results of the work. Look- 
ing specifically at the safety work of the Commission in the motor carrier 
field, we find the employees of the Commission generally doing three 
things, first, encouraging and aiding the operators in better safety 
practices, second, promulgating safety regulations and, third, acting as a 
check upon those who violate the law, and the prescribed safety regula- 
tions. 

The third phase of the work of the Commission should not be 
confused with the type of police work done by the States, such as, for 
instance, the arrest of speeders. Rather the Commission in this work 
promulgates and enforces safety regulations such as the limiting of hours 
of driving and the keeping of proper records reflecting the hours of 
driving. The Commission makes investigations and examinations at the 
headquarters and terminals of the different carriers, checking upon the 
extent to which its prescribed safety regulations have been obeyed or 
violated. It has regulations concerning safety of vehicles. It makes 
investigations concerning compliance with those regulations. It would 


| require undue space here to detail the many different phases of safety 


work done by the Commission through its safety men and its field repre- 
sentatives. Suffice it to say that a great volume of most important work 
is done. It is work of such a nature that it is not being done by the 
States and as a matter of fact Congress having entered the field, much of 
it could not effectively be done by the States. I know of no way in which 
the State enforcement agencies effectively could regulate the continuous 
hours (without rest) worked by a truck driver or a bus driver on an 
interstate trip. There is no more dangerous situation on a highway 
than one created by a driver of any type of vehicle (whether it be public 
carrier or privately operated automobile) who has driven too long hours 
without sufficient rest and is suffering from driver fatigue. 

It is of course true that the representatives of the Commission cannot 
actually inspect any substantial proportion of the vehicles or the drivers 
on the highway which are subject to their jurisdiction. However, the 
regulations promulgated by the Commission, and the continuing work 
of the representatives of the Commission who are seeking to enforce 
those regulations, act as a substantial deterrent to unsafe practices on 
the highways by those subject to the jurisdiction of the Commission. 
Any owner of vehicles operated on the highways and any driver of 
such vehicles will affirm the correctness of the statement just made. 

Another thing to be borne in mind in connection with the safety 
and field force of the Commission, now and in coming years, is that the 
Commission’s field force is used by Defense Transport Administration 
wherever possible in the work of that agency. This arrangement has 
worked well and has saved duplication of effort, duplication of expense, 
and needless waste of manpower. I unhesitatingly state that the over- 
whelming majority of the operators in this country would say to you the 
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following two things: (1) from the safety work of the Commission (and 
through the employees of the Commission engaged in that work) the 
operators receive most valuable encouragement, instruction, and assist. 
ance; (2) the promulgation of the safety regulations by the Commission, 
coupled with such enforcement of such regulations as the Commission 
is able to bring about with its limited forces, act as a substantial deterrent 
to the violation of good safety practices by the operators, and unquestion- 
ably are of tremendous importance from the standpoint of the public 
generally. 

I know the members of Congress intend to be fair in their work, 
Let’s be fair here to all concerned. If you are unwilling to provide means 
for a fair and expeditious administration, please repeal all those portions 
of the law imposing regulations for which reasonable administration 
is not provided. 

In conclusion, may I say the following: Any person with reasonable 
intelligence recognizes the necessity for effecting economies in the opera- 
tion of our Federal Government. There is, however, not only the possibili- 
ty but the certainty, that a general policy of economy which does not take 
into consideration the particular facts of certain situations may and will 
result in false economy, and may and will unduly hamper the proper 
functioning of certain agencies of the government, or certain particular 
phases of work within certain agencies. 

The position we take before you is that the Congress already has 
gone far beyond true economy by the manner in which it has caused the 
working force of the Commission to be so reduced that the Commission 
is unable properly, efficiently and expeditiously to perform functiom 
absolutely necessary for the proper regulation of the great transportation 
business of this Nation. The economies you are working upon the Inter- 
state Commerce Commission are not saving the public dollars, they are 
costing them dollars—dollars lost because of an inefficient handling of 
a necessary public service. 

Students of the situation which we are discussing will tell you 
without hesitation that what the Commission needs from this Congres 
this year is not merely what the Bureau of the Budget has suggested 
but the full amount which the Commission itself has requested. 
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STATEMENT OF GEORGE H. SHAFER 
ON BEHALF OF 
THE NATIONAL INDUSTRIAL TRAFFFIC LEAGUE’S SPECIAL COMMITTEE ON 
BUDGET OF THE INTERSTATE COMMERCE COMMISSION* 


My name is George H. Shafer. I am serving in the capacity of 
General Traffic Manager for the Weyerhaeuser Sales Company (forest 
products), with offices in the First National Bank Building, St. Paul, 
Minnesota. I am Chairman of The National Industrial Traffic League’s 
Special Commmittee on Budget of the Interstate Commerce Commission, 
and this statement is filed on behalf of the League at the direction of 
its membership. 

The National Industrial Traffic League is a voluntary, non-profit 
organization composed of and representing shippers and receivers of 
freight transported by railroad and other common as well as contract 
carriers subject to the Interstate Commerce Act. The members are 
situated in all sections of the country. They represent almost every kind 
and type of goods transported in interstate commerce. There are no 
carrier members in the League; its membership is composed of both large 
and small shippers, the buyers and users of all types of transportation. 

The Interstate Commerce Commission is our oldest administrative 
agency. It was established by the Congress in 1887 to administer the 
Interstate Commerce Act and to perform the many important, detailed, 
and technical functions necessary to carry out the directives of Congress 
expressed in the Act, as well as the various miscellaneous duties which 
Congress has delegated to it from time to time. It is substantially the 
Court of Last Resort on Transportation, and a vitally important part 
in our National economy. 

For many years, the League frequently has been a party to pro- 
ceedings before the Interstate Commerce Commission on behalf of its 
members when matters of general interest are involved. The individual 
members of the League constantly have both formal and informal matters 
under active handling by the Commission. 

In recent years, there has been a growing concern among our mem- 
bers about the length of time it has taken the Commission to process 
certain matters before it for consideration and decision. Publicity given 
by various transportation publications to the Commission’s recent pres- 
entation before the House Subcommittee of the Committee on Appro- 
priations, Independent Offices Appropriations for 1953, in support of the 
Budget Bureau’s recommendation for funds to cover the fiscal year 
ending June 30, 1953, seems clearly to indicate that the Commission does 
not have, and has not had for some time past, sufficient funds to employ 
enough personnel to keep its work on a current basis. 

Your Committee is well aware of the fact that since 1929 the duties 
and functions of the Commission have been substantially increased under 
various Acts of Congress delegating to the Commission the regulation 
of Motor Carriers, Water Carriers, and Freight Forwarders, under 
Parts II, III, and IV of the Act respectively. In addition, its duties 
under Part I have been greatly increased. For example, Section 5a 
was added to Part I of the Act, effective June 17, 1948, giving the Com- 


—_—_——_. 


*Before the Senate Subcommittee on Appropriations, May 8, 1952. 
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mission jurisdiction over the rate-making procedure of the carriers whe, 
acting jointly through the medium of rate bureaus and conference 
This legislation has greatly increased the work of the Commission, and ha 
necessitated many extended public hearings. It does not appear, however, 
that the working tools of the Commission, measured in terms of personnel 
have kept pace with these added duties and responsibilities. In 1924 
the Commission had 2,005 employees, whereas the average number of 
employees in 1951 was 1,834, and the estimate for 1952 is but 1,682. ln 
other words, since 1929 the Commission has taken over the regulation of 
Motor Carriers, Water Carriers, and Freight Forwarders, under Parts 
II, III, and IV of the Act, plus other duties added by Congress, whik 
the average number of employees has declined to a point where it is 
323 under the 1929 figure. 

Although the League is not in possession of detailed information 
pertaining to the Commission’s budget for the new fiscal year, and its 
complete needs for funds for particular functions, it is apparent, from 
such facts we have at our disposal, including the historical number of en- 
ployees and the added duties referred to, that the work of the Commission 
is suffering because of the lack of adequate funds. Nevertheless, the 
House has passed the Independent Offices Appropriation Bill, H. R. 
7072, providing for a total appropriation of but $10,605,000 for the 
Commission for the new fiscal year. This should be compared with the 
Commission’s request through the Bureau of the Budget that it be 
allowed approximately $14,300,000 for the period in question, and with 
the Bureau’s recommendation that $11,778,000 be appropriated. Just 
why the Bureau of the Budget cut the Commission’s request by some 
$2,500,000 is best known to the Bureau; but it is of interest to note that 
if its recommendation had been followed by the House, an increase of 
$1,303,465 over the amount appropriated for the fiscal year 1952 would 
have resulted. It thus appears that even the Bureau of the Budget 
recognizes that the Commission is in need of additional funds. 

As the amount actually appropriated by the Congress for running 
the Commission during the current year was $10,474,535, the amount 
provided by the House under H. R. 7072, for the new fiscal year is but 
$31,465 more than was appropriated for the current year. Wage it- 
creases, however, granted by Congress to Commission employees amount 
ing to over $700,000 must be absorbed out of this appropriation. Failure 
to provide additional funds sufficient to meet Congressional salary in- 
creases will reduce substantially the amount of funds available for 
actual regulatory activities, and will result in a further reduction I 
Commission personnel, as well as its efficiency and value to the shipping 
and receiving public. : 

Reduced appropriations for the Bureau of Locomotive Inspection 
and Bureau of Safety will necessitate a further curtailment of the work 
of these two Bureaus. The same is true with respect to the Commission's 
Staff of Examiners. In its last annual report to Congress, the Commis 
sion emphasized that the number of trained examiners is steadily de 
celining. 

The situation within the Commission that gives us concern is clearly 
set forth on Page 132 of the Commission’s 65th Annual Report to Con 
gress, dated November 1, 1951, in the following language: 
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“Although the Congress has since 1940 repeatedly expanded the 
Commission’s regulatory functions, deregulation is increasing 
through the gradual but steady reduction of the appropriations for 
the Commission each year. The resulting slow but steady attrition of 
the staff, aggregating in too many instances actual decimation which 
more recently has increased with alarming speed, is reflected in 
deterioration of morale and increasing difficulty of recruitment. 
The net result to date is an impairment of efficient administration, a 
growing inability to perform the functions and duties required by 
the statute, and a weakening of the Commission’s regulatory author- 
ity which has already assumed serious proportions. All this leaves the 
general public more and more helpless and defenseless.’’ 


The League is familiar with the effort being made by Congress to 
conserve public funds. We well realize the necessity for a minute 
examination of all budgetary requests in the interest of our national 
eonomy. Our sole interest in appearing before your Committee is to 
suggest that most careful consideration be given the Interstate Com- 
merce Commission’s request for funds. It is difficult to understand how 
Congress can expect the Commission to assume new duties and, at the 
same time, increase the pay of its employees without additional funds. 
The League believes that if the Commission is properly to carry out the 
functions delegated to it by Congress, a substantial increase must be 
made in the amount of funds provided for in H. R. 7072. 

If we did not believe that the Commission’s budgetary requests were 
basically sound, we would not be here urging your Committee to give this 
matter special consideration. Just as the Commission is the oldest of 
Government administrative agencies, there is evidence to indicate that 
its requests for funds throughout its entire history have been among the 
most modest and conservative of all such agencies, reflecting an attitude 
of economy in Government with high regard for honest temperate 
spending. 

If we are correct in the foregoing assumption, the provident and 
conservative budgetary requests of the Commission have been working 
to its disadvantage as Congress and the Budget Bureau, in response 
to the insistent public demand and critical need for restraint in Govern- 
ment spending, have been making uniform reductions in budgetary 
Tequests, such as the requirement for a ten per cent reduction in person- 
nel, ete. Thus, the frugal and conservative budget is treated the same 
as the profligate budget. Such a practice puts a premium on un- 
warranted demands for funds in the first instance. The Commission 
should not be compelled to adopt this habit. We hope that your Com- 
mittee will make every effort to determine the real needs of the Com- 
mission and recommend such appropriation as will permit it to carry out 
its duties with reasonable efficiency and dispatch. 

The National Industrial Traffic League and its individual members 
are vitally interested in seeing that sufficient funds are appropriated 
80 that the Commission may properly administer the Act and keep its 
work on a current basis. Careful study and consideration by your Com- 
mittee of this important matter is respectfully requested. 
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BILL INTRODUCED IN CONGRESS 


The following bills have been introduced in the second session of the 
82nd Congress. 

H. R. 7753—To amend the Interstate Commerce Act in order to 
prohibit the Interstate Commerce Commission from restricting the right 
of a motor carrier to add to its equipment. 

§. 2746—A bill in the nature of a substitute for the original bill, to 
amend the Interstate Commerce Act to provide for a chairman of the 
Interstate Commerce Commission, to be elected by the Commission, and 
jin whom administrative authority shall be vested. 

§. 3161—To amend Part I of the Interstate Commerce Act to pro- 
vide for the filing of equipment trust certificates and other documents 
evidencing or relating to the lease, mortgage, conditional sale, or bail- 
ment of railroad equipment. 

H. R. 7802 and H. R. 7808—Identical with S. 3161. 


The House Bill provided a total 





President’s Budget. 


the matter had not been 





in the 


INTERSTATE COMMERCE ACT AMENDMENTS 


The Senate Committee on Interstate and Foreign Commerce has 
ordered the following bills favorably reported : 

§. 2829—To amend the Interstate Commerce Act relating to dis- 
continuance of intrastate railroad service. 

§. 2355—To amend the Interstate Commerce Act, relating to finality 
of contracts between the government and common carriers of passengers 
and freight. 

§. 2354—To amend the Interstate Commerce Act relating to stock 
modification plans (Mahaffie Act). 

8. 2364—To amend the Interstate Commerce Act relating to the 
revocation and amendment of water carrier certificates and permits. 

S. 2357—To amend the Interstate Commerce Act relating to the 
agricultural exemption clause. 

8. 2360—To amend the Interstate Commerce Act relating to the 
issuance of securities by motor carriers. 

8. 3161—To amend the Interstate Commerce Act relating to the 
fling of equipment trust agreements on railroad equipment. 


under Public Law 201, 82nd Congress. 
At the time of going to press 


Law 253, 82nd Congress. 





ASSIGNMENT OF WORK OF DIVISION TWO AMENDED 


By order dated May 20, 1952, the Commission added the following 
to the assignment of work of Division Two: 
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Section 409 relating to contracts between freight forwarders and 
motor carriers, including authority to institute, conduct, and de- 
termine investigations pertaining thereto. 


of $10,606,000. 


42 Included in House Document 358 for cost of pay increases 
Note: For the fiscal year 1 58 


1 Excludes $200,000 rescinded by Chapter XII Public 


™ 4nciuces amenament Of $075,010 
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LETTER REGARDING TRANSPORT COORDINATION AND 
THE RAIL-BARGE QUESTION 
Robert W. Harbeson, Esquire, 
Professor of Economics, 
University of Illinois, 
Urbana, Illinois. 


Dear Sir: 


Your article on rail-barge transportation reprinted in the May 
I. C. C. Practitioners Journal is so thought provoking and reflects such 
a painstaking study of a difficult case that I cannot refrain from con- 
ment. First, let me congratulate you upon a splendidly prepared article. 
By way of introduction, I have been counsel for Mississippi Valley Barge 
Line Company since its inception; attended every hearing in the s0- 
called Rail-Barge Case before the Interstate Commerce Commission; 
participated in the proceedings before the 3-Judge Court (Illinois), 
and the Supreme Court of the United States. 

You, along with many lawyers of the highest caliber, are apparently 
agreed that the Commission and the courts were wrong in rejecting the 
railroad view, which you adopt as your own. As an attorney fora 
barge line I, therefore, feel no embarassment in expounding views which 
reflect more than a modicum of bias on the other side. 

The weakness of your position, in my humble judgment, is that you 
not only overemphasize the value or function of ‘‘costs’’ in the art of 
rate making, but you completely ignore, as the railroads did in this 
particular case, the fact that ‘‘system average costs,’’ which the railroads 
used, are utterly worthless as criteria of rates. I use the expression ‘‘in 
this particular case’’ because the railroads are congenitally opposed to 
the use of such costs in the consideration of rates on any particular class 
of traffic. In one case before the Commission an attorney for the Illinois 
Central, the staunchest foe of the barge lines in No. 26712, made the 
following quaint analogy in opposing the use of average costs: 


The danger in any ready acceptance of averages was pointedly 
put in this illustration, recently appearing in one of our nationwide 
publications: in a group of ten girls nine were virgins and one was 
pregnant. On the ‘‘average’’ each of the nine virgins was 10 per 
cent pregnant while the girl who was about to have the baby was 9 
per cent virgin. 


In one of the exhibits we presented in No. 26712 before the 
Commission (and reproduced for the courts) we showed, for example, 
that the costs shown in the Vivian study for specific movements bore 
absolutely no relation to the actual rates for the same movements. In 
fact, the rates ranged from 115 to more than 1000 per cent of the costs. 


Editor’s Note: See May, 1952 Journal, pp. 765-786. 
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Our position in this protracted litigation has been consistent from 
the start. It has always been our contention that the only practical 
method of determining the place of the barge line in the general trans- 
portation scheme is best measured by comparing the barge-line costs with 
the railroad rates. There are two basic reasons. First, as we have 
stated, the system average costs of rail transportation have no relation 
to the actual rates they charge. The railroad rate structure is bottomed 
upon two main premises: (1) enough revenue in totality to pay (a) 
operating expenses (including taxes and fixed charges) and (b) as 
nearly as may be, a fair return on the value of property devoted to 
transportation ; and (2) a distribution of such total revenue among the 
commodities or classes of traffic carried according to the share of the 
overall or general burden of transportation each such commodity or 
class of traffic may reasonably be called upon to assume. It has been 
recognized both by the Commission and by the courts that it is extremely 
difficult, if not impossible, to prove the cost of handling a specific com- 
modity or class of traffic by rail. Moreover, the traffic handled or 
susceptible of handling by barge lines is not widely diversified and is 
only a small percentage of the total rail traffic. Consequently, any 
comparison of average rail cost versus average barge cost would reflect 
entirely different consists of traffic. 


Secondly, if railroad rates are accepted as the test governing barge- 
line participation we have something definite to use as a starting point 
which to figure. All guesswork is eliminated. We know at the outset 
that the railroad rate structure, considered as a whole, cannot be regarded 
as excessive because, so considered, it has never produced the fair return 
contemplated by the 1920 statute which returned the railroads to private 
operation. We know, also, that the railroads have distributed the 
general burden of transportation among the various commodities accord- 
ing to their idea of the shares properly assignable. With these basx 
elements of rate making put to one side the question of barge participa- 
tio becomes amazingly simple. It is whether measuring barge costs 
against rail rutes the barge line is in position to: 


(a) Give the rail carrier the same revenue out of the joint rate that 
it would receive if it interchanged the traffic at our port with 
a rail line. 

(b) Pay the switching charges (if any) applicable to our dock. 

(ec) Pay the costs of transferring the cargo from the railroad car 
to our barge. 

(d) Absorb out of our share (division) of the joint rate the reason- 
able differential necessary to attract the tonnage to our route, 
and 

(e) make a profit. 


We have always contended that if all of these questions can be answered 
in the affirmative we, as a barge line, have a definite place in the economic 
scheme of transportation. We have been equally frank in stating that 
if the answer to these questions is negative we have no such place. And 
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when the latter point was actually reached we withdrew from merchap. 
dise (or less than bargeload) traffic by declaring a complete embarg 
against the service. Later, we canceled all our rates on such traffic and, 
upon protest, the Commission refused to suspend the cancellation. 

We concede, of course, that there is a definite school of thought to 
which you might adhere which proceeds along this theory: The mos 
economic agency to handle a given piece of traffic should be the om 
having the lowest out-of-pocket cost. This would be the so-called “‘loy 
eost’’ agency which should be permitted to set the rate. The “high 
cost’’ agency may meet this rate, if it chooses, but under the limitation 
that its rates must return something over and above its out-of-pocket 
costs. This theory has surface appeal but in practice it runs head on 
against the proposition that for our dominant agency of transportation 
—the railroad—it is impossible to show anything better than a ‘‘system 
average cost.’’ In our supplemental brief in No. 26712 (dated October 
4, 1943) we discussed this matter from a realistic standpoint, stating 
at pages 11, 12: 


Dealing further with those ‘‘cost for cost’’ comparisons as a 
means of testing relative economic fitness we are met at the threshold 
with another complication on the practical side which completely 
destroys such a theoretical approach. Let us assume, for purpose of 
illustration, that the Bureau is right—that system average costs 
of handling joint rail and barge traffic are higher than on traffic 
between the same points—and that as a result the Commission 
should find that the barge line is, therefore, entitled to no differential. 
If such a finding were made, of course, the barge line would be 
forced to retire from the joint business. But we have in this record 
innumerable case histories of shippers who have used rail and barge 
service for years at transportation charges lower than rail and who 
wish to continue using it. If we are permitted to visualize and 
reduce to dialogue the matter of imparting to those shippers the 
information that such servie is to become a thing of the past, the 
conversation would run about like this: 


Commission: ‘‘Have you used rail and barge service in the 
past at a saving in transportation charges? 


Shipper: Yes. 


Commission: Have you found it satisfactory. 

Shipper: Very much so. 

Commission: We are sorry but as a result of our investigation 
in No. 26712 we shall be forced to discontinue this service. 
Shipper: Why? 

Commission: Well, our Cost Finding Bureau has worked out 
a cost study which shows that the system average costs on this 


traffic all-rail are lower than those attaching to the joint 
service.”’ 
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Shipper: Well, why is it, then, that the Mississippi Valley Barge 
Line has paid dividends regularly while more and more railroads 
have gone into receivership? 


Commission: That has nothing to do with system average costs. 
You see the rates are not made on such costs. 


Shipper: Then why do you discontinue a service which satisfies 
us and the barge line, on a cost comparison? 


Commission: Well, the theory is that the low cost line is best 
fitted economically to handle it and we must indulge the theory. 


Shipper: Well, after all, I guess we won’t be hurt. If the rail- 
roads can handle the business cheaper than the barges I assume 
they will reduce their charges to the barge level. 


Commission: Oh, no. They can’t do that because even on their 
present rates on this joint traffic they are not earning a fair 
return and if the rates were to be reduced their situation would 
be worse.”’ 


This illustration is by no means far fetched. You will agree that a barge 
line in setting its rates must face up to certain facts. They are: 


1. Its rates must return full costs, plus or including profit. Every 
pound of its traffic is competitive. It has no reservoir of non- 
competitive traffic upon which it may rely to recupe for rates 
yielding less than full cost, and 


2. It must maintain rates lower than corresponding rail rates or it 
will not haul a pound of traffic. 


If it can meet each of these tests satisfactorily, would it be wise to 
preclude it from handling traffic because of some ‘‘cost’’ figure which 
has no relation to the rate actually maintained by the rail lines? That 
is the situation which confronted the Commission and we believe, as did 
the courts, that it was decided properly on the record made. 


Again congratulating you upon your fine article, I am 


Very truly yours, 
Harry C. AMBs. 





President Truman Nominates Two New 
Interstate Commerce Commissioners 


On June 17th, President Truman sent to the Senate for confirmation, 
the names of Martin Kelso Elliott, Republican attorney of Indianapolis, 
Indiana and Anthony F. Arpaia, Democratic attorney of New Haven, 
Connecticut, as members of the Interstate Commerce Commission. 


Martin Kelso Elliott 


Mr. Elliott, who is 44 years of age, has been selected by the Prei- 
dent to take the place of Commissioner Clyde B. Aitchison, whose term 
expired on December 31, 1949, and who has been serving since that date 
by executive order of Mr. Truman. 

Mr. Elliott graduated from De Pauw University with an AB Degree, 
following which he received his LLB from Harvard University. He 
served as an enlisted man in the air force and later was commissioned 
in the Judge Advocate General’s office, where he served for a little more 
than four years. During that period he was with the Second Army 
Division and was stationed at the Headquarters of the European Theatre 
of Operations. 

Since 1950, Mr. Elliott has been in the private practice of law in 
Washington, D. C., associated with B. Nelson Deranian. 





Anthony F. Arpaia 


Mr. Arpaia, now Vice-President and General Counsel, Adley Express 
Company, New Haven, Connecticut, was born in that city on December 
17, 1897. He graduated from Yale University in 1921 with the degree 
of BA and in 1923 from Yale Law School with a degree of LLB. He was 
associated with a New York law firm from 1923 to 1925, and from 1925 
to 1941 was in the general practice of law at New Haven. 

He was formerly Area Rent Director, Chief Attorney and State 
Director of O. P. A. in Connecticut from 1941 to 1945. Since 1945 he 
has been associated with Adley Express Company. 

Mr. Arpaia has been nominated to succeed former Commissioner 
John L. Rogers, who resigned in May of this year. He is a member of 
the Association of I. C. C. Practitioners. 





AMHERST COLLEGE HONORS CHARLES D. MAHAFFIE, 
INTERSTATE COMMERCE COMMISSIONER 


Amherst College conferred upon Honorable Charles D. Mahaffie the 
degree of Doctor of Laws on June 8th, the same day that his son, Charles 
D. Mahaffie, Jr., graduated from Amherst. 

The citation which accompanied the degree, signed by President 
Charles W. Cole, of Amherst College, read as follows: 

‘‘Charles Delahunt Mahaffie, father of a son who today graduates 
from Amherst. A Rhodes Scholar from Oklahoma, you became a mem- 
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ber of St. Johns College and received the degree of Bachelor of Civil Law 
from Oxford University. You taught jurisprudence at Princeton and 
practiced law before you heeded the call of the public service. After six 
years with the Department of Interior and the United States Railroad 
Administration, you became Director of Finance for the Interstate Com- 
merce Commission. In 1930 you were appointed a member of that Com- 
mission and you have twice been its chairman. Associated for many 
years with Amherst’s own Joseph B. Eastman, you have, like him, set 
an example of unswerving integrity, judicial temperament, and selfless 
devotion to the public weal. 

By virtue of the authority vested in me by the Board of Trustees 
of Amherst College, I confer upon you the Degree of Doctor of Laws.’’ 





1. C. C. DESIGNATES APPELLATE DIVISION TO HANDLE 
SECTION 210a(a) and 212(b) APPLICATIONS 


By order of the Interstate Commerce Commission of June 2nd: 

Section 17 of the Interstate Commerce Act, as amended (49 U. S. C. 
17), and other provisions of the law being under consideration, and with 
a view to providing for the elimination from the assignment of work to 
Division Five of initial jurisdiction over applications for temporary 
authority for service by common or contract carriers by motor vehicle 
under Section 210a (a) of the Act and applications for transfer of certi- 
ficates or permits of carriers by motor vehicle under Section 212 (b), 
now concurrent with the assignment of such applications to individual 
members of the Commission ; and to provide further for the designation 
of Division Five as an appellate division to consider applications for re- 
hearing, reargument, or reconsideration of any decision, order, or require- 
ment of individual Commissioners in Sections 210a (a) and 212 (b) ap- 
plications, the decisions of said appellate division to be administratively 
final and not subject to review by the Commission, the following order, 
amending and supplementing the order of June 8, 1942, as amended, 
Organization of Divisions and Assignment of Work, Business, and Func- 
tions, was duly adopted : 

It is ordered, That the order of June 8, 1942, as amended, be further 
amended by : 

(1) deleting from the assignment of work to Division Five, the 
paragraph reading as follows: 


Section 210a (a), relating to grant of temporary operating 
authority, 


(2) deleting from the assignment of work to Division Five, the 
paragraph reading as follows: 


Section 212, relating to suspension, change, revocation, and 
transfer of certificates, permits, and licenses, 


and substituting in lieu thereof the following: 


Section 212 (a), relating to suspension, change, and revocation 
of certificates, permits, and licenses, 





I. C. C. PRACTITIONERS’ JOURNAL 





(3) In the section Assignment of Duties to Individual Commission. 
ers, deleting the paragraph relating to procedure in the event of the 
absence or disability of the Commissioner to whom the work is assigned 
and substituting the following: 


In each of the foregoing delegations and assignments to an in. 
dividual Commissioner, in event of the absence or disability of such 
individual Commissioner, the senior member of the division which 
has jurisdiction of the subject matter or proceeding who is present 
shall act instead of the Commissioner above designated. In the event 
of the absence or disability of the individual Commissioner to whom 
applications under section 210a (a) or section 212 (b) are assigned, 
the senior member of Division Five who is present shall act instead 
of the individual Commissioner to whom the matter is assigned. In 
the event of the absence or disability of a Commissioner to whom a 
proceeding not referred to a division has been assigned for adminis 
trative handling or preparation of report, procedural matters in 
connection with such proceeding, except applications under section 
210a (a) or section 212 (b), may be acted upon by the Chairman 
of the Commission. 


(4) In the first line of the paragraph immediately following that 
described in item (3) hereof, following the word ‘‘matters,’’ insert the 
following : 


except applications under sections 210a (a) and 212 (b), 


(5) In the section Rehearings and Further Proceedings, deleting 
the period at the end of the first paragraph and adding: 


or an individual Commissioner. 


(6) In the section Rehearings and Further Proceedings, inserting 
at the beginning of the second paragraph: 


Except in applications under sections 210a (a) and 212 (b) 
which are especially provided for in the two succeeding paragraphs, 


(7) To the section Rehearings and Further Proceedings, adding 4 
third and a fourth paragraph to read as follows: 


Division Five is hereby designated an appellate division to which 
applications for rehearing, reargument, or reconsideration of any 
decision, order, or requirement of an individual Commissioner 1 
section 210a (a) or section 212 (b) applications shall be assigned or 
referred for action thereon; the Chairman of Division Three 
be substituted as a member of the said appellate division in lieu of 
the individual member of Division Five who initially acted in the 
matter. 

Any application for rehearing, reargument, or reconsideration 
of any decision, order, or requirement of an individual Commissioner 
in section 210a (a) or section 212 (b) matters (and any supporting 
or opposing documents) when submitted shall be considered by the 


| 
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Commissioner who initially acted upon the matter; if the Commis- 
sioner grants the same, the application will stand as granted by the 
Commissioner and denied by the appellate division, and further pro- 
ceedings will be before the Commissioner and under his direction. 
Any further decision, order, or requirement of the Commissioner 
shall be subject to application for rehearing, reargument, or recon- 
sideration as provided herein. If the Commissioner does not grant 
the application, the application (and supporting or opposing docu- 
ments) will be considered by the appellate division. The decisions 
or orders of the appellate division shall be administratively final and 
not subject to review by the Commission. 


The order becomes effective September 1, 1952. 





NEW RULES REGARDING SERVICE OF APPLICATION BY APPLICANTS IN 
FINANCE CASES UPON STATE GOVERNORS AND 
PUBLIC UTILITIES COMMISSIONS 


Applicants in finance cases are requested by the I. C. C., in its order 
of May 26, 1952, in the future to serve, by first class mail, a conformed 
copy of the application on the Governor and Public Service Commission 
of each State in which the carrier operates. These amended rules will 
apply to those promulgated by the Commission under Title 49, Chapter 1, 


Part 41, referring to construction, extension, acquisition and operation 
of railroad lines; Part 42 respecting abandonment of railroad lines; and 
Part 56 concerning the issuance of securities, assumption of obligations, 
and filing of certificates and reports in finance cases. 





STUDY OF ORGANIZATION AND OPERATION OF THE 
INTERSTATE COMMERCE COMMISSION 


On June 9th, Senator Edwin C. Johnson of Colorado, from the Com- 
mittee on Interstate and Foreign Commerce, reported an original reso- 
lution (S. Res. 332), which, under the rule, was referred to the Com- 
mittee on Rules and Administration, as follows: 

Resolved, That the Committee on Interstate and Foreign Commerce, 
or any duly authorized subcommittee thereof, is authorized to make an 
investigation and study of the organization and operations of the Inter- 
state Commerce Commission for the purpose of determining what changes 
should be made in order to promote maximum efficiency in such organi- 
zation and operations. 

See. 2. The committee shall report its findings, together with its 
recommendations for such legislation as it may deem advisable, to the 
Senate at the earliest practicable date. 

Sec. 3. For the purposes of this resolution, the committee, or any 
duly authorized subcommittee thereof, is authorized to employ upon a 
temporary basis such technical, clerical, and other assistants as it deems 
advisable. The expenses of the committee under this resolution, which 
shall not exceed $100,000, shall be paid from the contingent fund of the 

te upon vouchers approved by the chairman of the committee. 





Rail Transportation 
By Rosert N. Lowry, Editor 


PERSONNEL 
DTA Personnel 


Defense Transport Administrator James K. Knudson has announcai 
the appointment of David Smucker as Director of the Railroad Trans. 
port Division, effective Tuesday, May 6. Mr. Smucker succeeds Elmer 
J. Stubbs, who resigned April 15. 

Mr. Smucker comes to DTA from the Pennsylvania Railroad, where 
he was Assistant Chief Engineer. He has held various positions on the 
Pennsylvania and its subsidiaries since 1929, chiefly in the engineering 
and operating departments. He was General Manager of the Long 
Island Rail Road from March 1948 to April 11, 1949, when he became 
; a and chief operating officer, holding that position until December 
*. 1950. 





Federal Power Commission Appointment 


The nomination of Dale Doty, of California, to be a member of the 
Federal Power Commission was confirmed by the Senate on May 9th. 





1. C. C. Law Activities Merged 


The Interstate Commerce Commission has announced the following 
changes in its Bureau Organization, effective June 1, 1952: 

The Section of Law and Enforcement, now a section of the Bureau 
of Motor Carriers, including the field attorneys, is transferred to the 
Bureau of Law. The duties of this section are to provide general legal 
services to the Commission and its staff in the regulation of transporte 
tion by motor carriers in interstate and foreign commerce. 

Mr. Allen Crenshaw, attorney in the Bureau of Law, will be pr- 
moted to the position of Associate Chief Counsel, to fill the vacancy 
created by the promotion of E. M. Reidy to the position of Chief Counsel 
Mr. Crenshaw has been with the Commission since February 3, 1941. 

Mr. James A. Murray, Chief Attorney of the Section of Law ani 
Enforcement, will be promoted to the position of Associate Chie 
Counsel, to fill the vacancy created by the retirement of J. Stanley 
Payne, who retired at the close of business May 31, 1952. Among 
the duties of Mr. Murray as Associate Chief Counsel will be the general 
supervision of the Section of Law and Enforcement. Mr. Murray has 
been an employee of the Commission since 1928 and has been Chief 
Attorney of the Section of Law and Enforcement since April 22, 1941. 


—ssg— 
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Transportation Council Chairman 


Philip A. Hollar, Vice President of the American Car and Foundry 
Company, was elected Chairman of the Transportation Council of the 
United States Department of Commerce on April 29. He will serve 
for one year. He recently resigned as Deputy Under Secretary of 
Commerce for Transportation. 





AAR Vice President 


Arthur R. Seder, Vice President of the Chicago and North Western 
Railway System, has been elected Vice President of the AAR, in charge 
of Finance, Accounting, Taxation and Valuation Department. He 
succeeds E. H. Bunnell who retired on February 29, 1952. Mr. Seder 
assumed his new position on June 1. 





R. R. B. Appointment 


The nomination of Hon. Wm. J. Kennedy to succeed himself as 
amember of the Railroad Retirement Board was confirmed by the Senate 
on May 28. 





FORMAL MATTERS 
Montana Intrastate Rates 


In Docket No. 30674—Montana Intrastate Freight Rates and 
Charges, the I. C. C., in a report released on May 22, has ordered the 
railroads to place in effect on July 1, upon not less than 5 days notice, 


— in their intrastate rates in compliance with the Commission’s 
dings. 





Alabama Intrastate Express Rates and Charges 


In Docket 31034—Alabama Intrastate Express Rates and Charges, 
the I. C. C. has instituted an investigation of the refusal of the Alabama 
Public Service Commission to authorize intrastate application of the 
increases in rates and charges established by the Commission for inter- 
state transportation in Ex Parte 177—Increased Express Rates and 
Charges 1951 (283 I. C. C. 421). The proceeding has been assigned for 
hearing at Montgomery, Alabama, on July 2, 1952, at 9.30 A. M., in 
the rooms of the Alabama Public Service Commission, with Examiner 
L. H. Dishman presiding. 





Railway Express Rates 


The I. C. C. has refused to reduce Railway Express Agency rates 
on the basis of the one-cent-an-hour decrease in the wages of its em- 
ployees because of the escalator clauses in its agreements. Commissioner 
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J. M. Johnson has notified Chairman Matt L. McWhorter of the Georgia 
Public Service Commission that ‘‘it does not necessarily follow from the 
fact that a wage reduction has occurred that the charge should necessarily 
be proportionately reduced. 

The Georgia Public Service Commission has suggested to the 
I. C. C. that the 6-cents per shipment under-charge, in effect since 
January 1, should be eliminated or scaled down because of the reduc. 
tion in wages. 





Ex Parte 175—Southern States’ Petition 


The Southeastern Association of Railroad and Utilities Com 
missioners composed of members of State regulatory bodies, have asked 
the I. C. C. to revoke its order in Ex Parte 175 permitting freight rate 
increases which became effective on May 2. It is argued that the 
higher Southern rates were not justified. The Association’s petition 
says, ‘‘There remains the powerful presumption that the Commission 
... based its decision wholly upon a re-appraisal of the financial condition 
of the carriers or perhaps upon some mystic knowledge not of record and 
unknown to the parties to this proceeding. 





Western Passenger Fares 


Nine western railroads have asked the I. C. C. for authority to 
increase passenger fares 10 percent. The petitioning railroads say they 
are losing money in passenger operations. Basic one-way fares, if 
increased, would rise to the level of those of Southern railroads which got 
their increase October 1, 1951. They would become 2.75 cents per mile 
in coaches and 3.85 cents a mile in parlor and sleeping cars. Eastern 
railroads received an increase on November 8, 1949, which brought their 
basic fares to 3.375 and 4.5 cents a mile in coaches and in sleeping and 
parlor cars respectively. This is the first increase asked since early 
1948 when fares in eastern territory were boosted 13 percent. 





Uniform Motor Freight Rates 


Motor truck operators have filed with the I. C. C., the Georgia 
Public Service Commission, and virtually each State regulatory body 
a Proposed Uniform Classification of Motor Freight, to become effective 
June 10. 





Class Rate Investigation 


The I. C. C. announced on May 23 its refusal to suspend the rate 
schedules found lawful by it in Dockets 28300—Class Rate Investigation, 
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1939 and 28310—Consolidated Freight Classification. The Commission 
said, however, that this action does not indicate approval of each and 
every classification, rule or item, or particular rate involved or any of 
them. It said its good offices and its staff will be available to interested 
parties for the correction of any error or maladjustment which may be 
discovered. 





L. C. L. Exceptions Ratings and Commodity Rates 


The Interstate Commerce Commission, in a notice to the public on 
May 28, announced that it had concluded not to suspend cancellation 
of L. C. L. exceptions ratings and L. C. L. commodity rates filed to 
become effective May 30th within Official Territory, within Southern 
territory and between those territories in connection with the Dockets 
28300 and 28310 class rate adjustments. As was the case with the 
announcement of May 23 in this connection, the Commission said that 
this action does not indicate approval of the schedules and that these 
tariff changes are subject to attack by any interested party in the 
manner provided by the Act or subject to investigation on the Com- 
mission’s own motion. 





LEGISLATION 
President’s Emergency Powers 


A subcommittee of the House Committee on the Judiciary has 
approved legislation for the continuance in effect of certain statutory 
provisions conferring emergency powers on the President. The conclu- 
sions of the subcommittee are contained in H. J. Res. 460. 

As approved by the subcommittee, the resolution does not include 
4 provision giving to the President the power to take over the railroads. 
However, the provisions of the War Powers Act of 1916, under which 
the President has been acting, are not disturbed. There is included in 
H. J. Res. 460, as approved by the subcommittee, a provision to the 
effect that the President has no power to seize private property. 

Senator McCarran, Chairman of the Senate Judiciary Committee, 
has introduced S. J. Res. 156, which would extend the present statutes 
in regard to the emergency powers of the President until June 15, 1952. 
These powers expire on June 1, 1952, unless extended by reason of the 
provisions of H. J. Res. 423. 





R. R. Unemployment Insurance Act Amendment 


__S. 2639, amending the Railroad Unemployment Insurance Act, 
with respect to daily benefits, was signed by President Truman on May 
15, and became Public Law 343—82nd Congress. 
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Attorneys’ Liens 


S. 2546, providing for attorney’s liens in proceedings before the 
courts or other departments and agencies of the United States, wa 
passed by the Senate on May 1, and referred to the House Committee on 
the Judiciary on May 5. 





Defense Production Act of 1950—Extension 


S. 2594, extending the provisions of the Defense Production Ac 
of 1950, has been ordered favorably reported by the Senate Committe 
on Banking, with numerous amendments. As approved by the Com. 
mittee, the bill would extend present wage and price curbs for eight 
months beyond June 30, 1952, and would extend the Government’ 
authority to control credit and allocate scarce materials for a full year, 

As agreed to by the Committee, the bill would replace the present 
Wage Stabilization Board with an all-public panel stripped of power 
to recommend settlements in labor disputes. It would also require the 
Board to be composed entirely of public members approved by the 
Senate. Presently, the Board is composed of equal representations of 
labor, industry and the public. 





RATE BUREAUS 
Reed-Bulwinkle Act—Agreements 


Examiner Oren G. Barber has recommended that the I. 0. 0. 
approve, subject to certain conditions, an agreement establishing th 
rate committee associated with the Southwestern Motor Freight Bureat, 
Ine, 





In Section 5a Application No. 15—Atlantic-Gulf Coastwise Steam 
ship Freight Bureau—Agreement, Division 2 of the I. C. C. has cor 
ditionally approved the agreement. Approval was made subject to the 
condition that other common carrier steamship lines operating in tht 
same general area shall be admitted to membership as a matter of right, 
upon the same terms as existing carriers. The Commission similarly 
ruled in National Bus Traffic Association—Agreement, 278 I. C. 6 
147, 154. Cf., Waterways Freight Bureau-Agreement, 271 I. C. ©. 5%. 


In Section 5a Application No. 36—Wearing Apparel Carrier 
Agreement, Examiner H. Neil Garson has recommended that, subjet 
to certain terms and conditions, the Commission approve an agreemetl 
between and among common carriers by motor vehicle relating to rate 
etc., for the transportation of wearing apparel between points in New 
York, New Jersey, Connecticut, Delaware, Maryland, Pennsylvania, ani 
West Virginia. 


In Section 5a Application 27—Midwest Motor Carriers Buress, 
Inc., Agreement, Examiner H. Neil Garson has recommended that tht 
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agreement be not approved and the application be dismissed because the 
agreement does not meet the requirements of paragraphs (4) and (6) of 
Section 5a of the Interstate Commerce Act. He found that the agree- 
ment is not limited to matters relating to transportation under joint rates 
or over through routes, and that it fails to preserve to each member the 
free and unrestrained right to take independent action either before or 
after any determination arrived at through the procedures established by 
the agreement. 





FINANCE MATTERS 
Mortgages—Not Within |. C. C. Jurisdiction 


In Finance Docket 17740—Davidson Transfer & Storage Co., 
Division 4 of the I. C. C. has held that a common carrier does not need 
to obtain authority in order to execute a real estate mortgage to secure 
aloan. In its report, Division 4 said: 

‘‘The execution of a mortgage by a carrier is not an issue of securi- 
ties within the purview of Sec. 20a (rail section to which Sec. 214 is 
related) of the act,’’ said the Division. Bonds of Panhandle & 8. F. 
Ry. Co., 150 I. C. C. 155. 

“In Lehigh Valley R. Co. Conditional Sales Contract, 233 I. C. C. 
359, the Commission considered a conditional sale contract to be executed 
without a collateral note, or notes, and it found that such a contract is not 
a security within the meaning of Sec. 20a(2) of the act. 

“In Hancock Truck Lines, Inc.—Control and Merger, 56 M. C. C. 
276, decided December 29, 1949, which embraces F. D. 16682, Hancock 
Truck Lines, Inc. Securities, we found that the proposed chattel mortgage 
to be executed by that carrier, without the execution of a collateral note 
or other evidence of indebtedness, is not a security within the meaning 
of Section 214 of the Act, and we dismissed the application for autho 
to execute and deliver such mortgage. 





Missouri Pacific Reorganization 


The Missouri Pacific Railroad Company has alleged that gross 
irregularities figured in last year’s voting on a reorganization plan for 
the Missouri Pacific System. The company has announced that it is 
formally petitioning the Interstate Commerce Comngiestone to declare 
void the results of the reorganization referendum esnducted among the 
Missouri Pacifie’s senior security holders. Tre petition alleges dupli- 
cate voting of some securities, solicitation 4f votes prohibited by law, and 
faulty procedures by the Commission’s staff in tabulating the ballots. 

The reorganization plan as approved by the I. C. C. yould, if 
consummated, wipe out the present Missouri Pacific common stock 
interest and transfer control to the senisr bondholders. The company 
contends that it is now solvent and that prosperous operations in recent 
years make reorganization unnecessary. 
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Trans Florida Central Abandonment 


The Trans Florida Central Railroad Company has filed with the 
I. C. C. an application for authority to abandon its entire line of railroad. 





LABOR MATTERS 
Copper Range Railroad Strike Terminated 


Representatives of the Copper Range Railroad and the Brother- 
hood of Maintenance of Way Employes have signed an agreement which 
terminated the strike of maintenance of way employes on that railroad. 





Operating Employees—Wages and Rules 


Presidential Assistant Dr. John R. Steelman announced on May 
21 the settlement of the dispute over wages and rules between the BLE, 
BLFE and the ORC, by the signing of agreements that day. 

The agreements grant wage increases similar to those effective for 
trainmen on May 25, 1951; provide for cost of living adjustments on 
the same base (178) as applicable to trainmen; and contain a similar 
moratorium on changes in rates of pay, rules and working conditions. 
However, the moratorium does not bar notices by the BLE and BLFE 
of their desire to change mileage limitations on individual railroads. 
The new agreements contain provisions similar to the BRT Agreement 
of May 25, 1951 so far as relates to reporting for duty, switching services 
for new industries and change in switching limits. Provision is made for 
arbitration of a requested rule relating to more than one class of road 
service. The agreement with the conductors contains a provision relat- 
ing to pooling of cabooses and rules granting initial terminal delay in 
passenger and freight services, similar to those in the BRT Agreement of 
May 25, 1951. 





NRAB Referees 


Hon. Thomas J. Mabry, of Albuquerque, New Mexico, has been 
appointed by the National Mediation Board to sit with the First Division 
of the NRAB as referee in 83 deadlocked cases. 

Judge Mart J. O’Malley of Huntington, Indiana, has been appointed 


referee to sit with the Conductors-Trainmen Supplemental Board a 
referee in 70 deadlocked cases. 





BLE-BLFE-ORC Wage Increases Approved 


The Railroad and Airline Wage Board and the Economic Stabiliza- 
tion Administrator have approved, under date of May 28, 1952, the 
compensation provisions of the agreements of May 21-23, 1952 between 
the Carriers Conference Committees and the BLE, BLFE and OKC. 
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The Railroad and Airline Wage Board has announced that it is 
now preparing a general wage order which will permit carriers not 
represented by the Carriers Conference Committees and the organizations 
to make similar agreements without filing individual applications for 
approval. 





Union Shop 


A Carriers Conference Committee representing the Eastern railroads 
and a committee representing the non-operating railway labor organiza- 
tions held further conferences with respect to the demand of the unions 
for a union shop and check-off-agreement. It was indicated that further 
conferences would be held. So far, the railroads of the West and the 
South have not established conference committees for the discussion 
of this subject. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics has issued a 
preliminary summary of steam railway accidents for the first three 
months of 1952 as compared with the first three months of 1951. 

During the first three months of 1952 there were no persons killed 
and 474 persons injured in train and train service accidents, as compared 
with 87 killed and 1,143 injured in such accidents during the first 
three months of 1951. 

During the first three months of 1952 there were 93 employees killed 
and 5,363 injured while on duty as compared with 103 killed and 6,173 
injured while on duty during the first three months of 1951. 





Net Railway Operating Income 


The net railway operating income of Class I steam railways for 
each of the years 1936-1951 is shown in a statement contained in the 
“Monthly Comment on Transportation Statistics’’ issued by the Bureau 
of Transport Economics and Statistics of the Interstate Commerce 
Commission under date of May 14, 1952, as follows: 


Freight Passenger 
Year Service Service Total* 


Millions Millions Millions 
1936 $ 891.7 d $233.3 $ 667.3 
1937 827.1 241.6 590.2 
1938 626.3 255.3 372.9 
1939 837.9 250.9 588.8 
1940 942.5 262.1 682.1 
194] 1,223.1 226.1 998.3 
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1942 1,394.4 89.3 1,484.5 
1943 1,080.0 279.8 1,359.8 
1944 871.3 234.1 1,106.3 
1945 620.6 230.1 852.1 
1946 759.7 d 139.7 620.1 
1947 1,206.4 d 426.5 780.7 
1948 1,561.0 d 559.8 1,002.0 
1949 1,335.5 d 649.6 686.5 
1950 1,547.7 d 508.5 1,039.7 
1951 p 1,623.8 d 681.6 942.5 
* Includes relatively small amounts not related to freight or passenger 
services. 
d Deficit. 


p Preliminary figures. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended May 24, 1952, totaled 
761,647 cars. This was a decrease of 50,152 cars, or 6.2 per cent below 
the corresponding week in 1951, and a decrease of 19,279 cars or 2.5 
per cent below the corresponding week in 1950. 

Loading of revenue freight for the week ended May 24, 1952 in- 
creased 7,274 cars or one per cent above the preceding week. 

Coal loading amounted to 128,677 cars, a decrease of 8,350 cars 
below the corresponding week a year ago, but an increase of 11,180 cars 
above the preceding week this year. 





Private Car Companies—Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement No. Q-900, containing a summary of the quarterly 
reports of persons furnishing cars to or on behalf of carriers by railroad 
or express companies. 

These persons owned 280,529 cars on December 31, 1951. During 
the last quarter of 1951 they received $47,421,803 for the use of the 
ears, and at the end of 1951 had 269,270 serviceable cars in use. 





MISCELLANEOUS 
Elkins Act Violation Charged 


The Department of Justice announced the filing recently of a suit for 
$404,973.84 against General Motors Corporation in the United States 
District Court at Wilmington, Delaware, based upon General Motor’s 
acceptance of a concession from the Baltimore & Ohio Railroad in 
connection with the acquisition of a site for its automobile assembly 
plant near Wilmington, Delaware, in violation of the Elkins Act. 
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The complaint alleges that General Motors acquired its 128 acre 
plant site from the Baltimore & Ohio Railroad for the sum of $150,000 
immediately after the railroad had obtained title to the land at a net 
cost of approximately $285,000. Forfeiture to the United States of three 
times the amount of the concession or rebate received is provided for by 
the Act. On January 8, 1951, an indictment was returned against the 
Baltimore & Ohio Railroad based upon the railroad’s giving the con- 
cession to General Motors. 

In commenting upon the filing of the complaint, Assistant Attorney 
General H. G. Morison stated : 

“The Elkins Act provides that the recipient of a rebate from the 
established rates of a carrier operating in interstate commerce is liable 
to the United States for forfeiture of three times the amount of the 
concession. This suit will carry out the obvious intention of the Act— 
to take away the benefit of the rebate and serve as a warning to others 
that such ‘savings’ may prove extremely costly. 

‘‘In this case General Motors was able to acquire its valuable plant 
site for slightly more than one-half of its cost to the railroad—a direct 
saving to General Motors of the difference had it acquired the land 
immediately from the owners without the railroad acting as the inter- 
mediate party.”’ 





Claims Account Government Operation of Motor Carriers 


The Department of Justice has announced the settlement of 91 
claims filed by individual trucking concerns against the United States 
with the Motor Carrier Claims Commission at Kansas City, Mo. These 
claims total approximately $50,000,000, including interest. Under the 
terms of the settlement agreement, they will be completely discharged 
by payment of approximately $8,500,000. 

Settlement of these cases ends eight years of controversy in Con- 
gress and the courts. The claims resulted from seizure by the ODT of 
103 mid-west motor carriers which had been shut down by a strike be- 
cause of the refusal of the carriers to grant a wage increase recommended 


by the War Labor Board. Government control was terminated late 
in 1945. 


Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Asoctations, Inc. 


Revised Safety Regulations of |. C. C. to be Effective July 1, 1952 


A revised code of motor carrier safety regulations was made public 
recently by the Interstate Commerce Commission, and will become 
effective July 1, 1952. In order to protect the users of presently author. 
ized equipment which is eventually to be ruled off the highway, many of 
the changes brought about to the revised safety code contain ‘‘grand- 
father’’ provisions. One of the most important changes in the regula- 
tion is a requirement under which motor carriers must keep specific 
records on inspection and maintenance of vehicles. Another new pro- 
vision authorizes employees of the Commission to declare a vehicle which 
they feel is not roadworthy to be out of service. Also among the more 
important changes in the regulations are those provisions setting forth 
the minimum physical qualifications for drivers. The new requirement 
is visual acuity, for example, it is not less than 20/40 for each eye. 
Another provision of this section establishes a definite measurement for 
hearing rather than the present requirement which merely prescribes 
adequate hearing. A form of Doctor’s certificate to be used is prescribed 
in the new regulations, which also stipulate the physical standards a 
driver must meet in order to qualify. However, the regulations permit 
the continued employment until January 1, 1954 of any driver who 
qualified under the old regulations. 

Another part of the new regulations requires carriers to take measures 
necessary to ensure that drivers comply with the safety regulations. 
Responsibilities of drivers and other employees of motor carriers while 
fueling vehicles has been stated in greater detail than in the present 
regulations. The new code also sets forth a number of prohibitive 
practices, including an edict against the following : allowing unauthorized 
persons to drive; riding within a closed vehicle unless means of obtaining 
exits are available; and operating vehicles when evidence of carbon 
monoxide is present. 





1. C. C. Cites Controversal Leasing Regulations in Denying 
Permit on Appeal of Contract Carrier 


In its prior report on Stone Lines, Inc., Common Carrier Applica- 
tion, MC-111916, the Commission found that the operation by petitioning 
motor contract carrier in transportation of stone, granite, and marble 
between points in Oklahoma and Kansas would be consistent with the 
public interest. Upon petition of Southern rail carriers, there was 4 
rehearing before the Commission. Upon the rehearing, the Commission 
found that the contract carrier proposed to trip lease its vehicle together 
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with driver on the movements to the origin point and to haul stone 
or marble on the return movement, thus eliminating an empty one-way 
movement. The Commission found that such an operation would violate 
its rule requiring the lease, to be at least thirty days when the driver 
is furnished. 





Three States To Vote on Proposal To Ban Tax Diversion 


Proposed State constitutional amendments dedicating highway user 
tax revenues to highway construction and maintenance proposals will 
appear in the November general election ballots this year in three States: 
Alabama, Arizona and Georgia. 

The Arizona measure will prohibit the diversion of gasoline tax 
funds to non-highway purposes. Alabama’s proposed amendment is 
similar to a model anti-diversion amendment recommended by highway 
groups, but specifically excludes pump taxes as well as vehicle use tax 
in lieu of a sales tax. 

The Georgia proposal requires that appropriations for highway 
purposes shall not be less than motor fuel and motor vehicle license 
taxes received during the preceding fiscal year. In the event of a 
general way, the amendment provides that any fund not used for high- 
way purposes shall be invested in the Federal Government bonds for 
the credit of the State Highway Department. 

Adoption of the Alabama, Arizona and Georgia proposals will bring 
to twenty-four the number of States with constitutional amendments 
completely or partially prohibiting the use of automotive tax receipts 
for non-highway purposes. The twenty-one States now having such 
anti-diversion amendments are: California, Colorado, Idaho, Iowa, 
Kansas, Kentucky, Maine, Massachusetts, Michigan, Minnesota, Missouri, 
Nevada, New Hampshire, North Dakota, Ohio, Oregon, Pennsylvania, 
South Dakota, Texas, Washington and West Virginia. 





U. S. Supreme Court Denies Review On Mud Flap Case 


The United States Supreme Court denied a review of a case in which 
Tom’s Express, Weirton, West Virginia, was appealed from a Federal 
District Court opinion upholding Ohio’s mudflap law. 

The Tom’s Express case arose out of a contention by the carrier that 
Congress empowered the Interstate Commerce Commission to set up 
safety regulations for interstate carriers, and that when the Commission 
issued regulations it pre-empted the field so that Ohio could not impose 
its own safety regulations such as the requirement that rear wheels of 
trucks and trailers weighing more than 3 tons be required to be equipped 
with mudguards or flaps to prevent the throwing of dirt, water, and 
other materials on the windshields of following vehicles. The Federal 
Court for Southern Ohio held that the Ohio law was a proper exercise 
of the State’s police power and did not infringe upon Federal powers. 
Denial of a review by the Supreme Court means that the Lower Court’s 
Opinion will stand. 





900 I. C. C. PRACTITIONERS’ JOURNAL 





1. C. C. Issues New Form to Cover Reporting of Small Carriers 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission has recently issued a newly authorized report 
form covering the calendar year operations of common and contract 
carriers other than Class I carriers. 

Designated motor carrier annual report Form B, the new question. 
naire is set up so that much of the information required should be 
readily available from the normal accounting reports and reports to state 
agencies, the sources include social security and garage or insurance 
records. 

All carriers conducting any intercity operations are required to 
fill out this new report. This covers operating revenue from both inter. 
city freight as separated from purely local revenue. 

Provisions are made for estimates in the new report. If complete 
figures on intercity revenue freight cannot be obtained from bills of 
lading or other reports, an estimate may be made on the basis of repre- 
sentative days. Carriers may consider total tonnage transported and 
total mileage, both loaded and empty when estimating their average 
loads. For example, if a vehicle carrying 6 tons to a single point and 
returning empty, the average load would be 3 tons. 

There are also a number of balance sheet requirements such as 
directions to include current funds available for company purposes and 
amounts advanced to officers and employees as ‘‘petty cash.’’ Another 
provision requires a listing of notes receivable due within one year, and 
amounts due from agents, customers and interline carriers. Also to be 
included in the balance sheets are special deposits, temporary cash 
investments, material and supplies, interest and dividends receivable, 
prepayments and other current assets. 





Secretary of Commerce to Appoint Advisory Committee 
on Highway Safety 


Secretary of Commerce, Charles Sawyer, announced that he would 
establish an Advisory Commitee of Business and Industrial Executives 
to examine the highway accident rate and recommend measures of 
reducing it. 

As General Chairman of the President’s Safety Conference, to which 
he was appointed in April, Secretary Sawyer also reported that he is 
calling a meeting of the Conference in Chicago on October 17 and 18. 
The representatives of his new Advisory Committee as well as officials 
and supporting groups of each of the forty-eight States will be invited 
to the Chicago conference. Proposals will be to devise further means 
of getting the program more widely applied. The Secretary said he has 
pledged his ‘‘sincere efforts to promote more adequate operation of and 
understanding of the need for highway safety measures, so that the 
mounting toll of accidents on our highways may be checked.’’ He also 
said: ‘‘This is an important cause in which I am honored and proud 
to be asked to help.’’ 
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The President’s Safety Conference has been supporting the follow- 
ing seven point program: (1) adoption of a Uniform Vehicle Code and 
the model traffic ordinance in the interest of uniformity in traffic laws 
and regulations. (2) more effective collection and analysis of traffic 
accident reports and use of these reports in guiding highway safety 
activities. (3) the continuance in all schools of traffic safety pro- 
grams to give guidance in accident prevention. (4) the operation of 
continuing traffic law enforcement programs in cities and states that 
will stimulate maximum voluntary observance of regulations by creat- 
ing adequate deterrence to violators. (5) the use of engineering 
principles and techniques to eliminate or reduce physical hazards and 
to promote the safe control of traffic movement. (6) adoption by the 
States of sound policies and procedures in the field of motor vehicle 
administration with special attention to driver licensing and vehicle 
inspection. (7) continuance of efforts by all public information media 
to spread the word about highway safety . . . and the lack of it to the 
public. 





Pennsylvania And New Jersey Turnpikes To Be Linked 
In The Near Future 


Chairman O. L. Troast of the New Jersey Turnpike Commission re- 
cently predicted that the important link between the New Jersey and 
Pennsylvania Turnpikes will be placed in service within eighteen 
months. He said the way has been cleared for the New Jersey-Pennsyl- 
vania link. The Army engineers are giving final consideration to the 
river crossing necessary to connect the two turnpikes. Already approved 
are the plans of the Pennsylvania Turnpike Commission for a 33-mile 
route from King of Prussia to the Delaware River Bridge head near 
Edgely. The New Jersey extension will reach the river south of 
Florence and connect with the Pennsylvania Pike five miles to the East. 
Since the first sections were placed in use last year, the New Jersey 
Turnpike has collected $4,662,000 in tolls from 5,473,000 vehicles which 
have traveled on the superhighway. This success has spurred demands 
for the launching of the new building project. 

Traffic on the New Jersey Turnpike has averaged between 46,000 
and 52,000 vehicles daily, more than double the number anticipated 
when the road was planned. 

Mr. Troast reported that the New Jersey Turnpike has taken in 
$1,000,000 in tolls in March and $1,250,000 in April and that during May 
the toll is expected to be even greater. 

It is expected that the Turnpike will earn a surplus of $5,000,000 
during its first year of operation. 





Water Transportation 


By Ricuarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 


Mississippi Valley Barge Line Company, et al 
Merger Approved 


By report and order dated May 26, 1952 in Finance Docket No, 
17693, The Interstate Commerce Commission has (1) authorized the 
merger of the properties and franchises of the Central Barge Company 
into the Mississippi Valley Barge Line Company for ownership, manage- 
ment, and operation; (2) authorized acquisition by the Standard Unit 
Navigation Company, through ownership of stock of the Mississippi 
Valley Barge Line Company, of control of the properties and franchises 
of the Central Barge Company by virtue of the above merger; and (3) 
approved the transfer to the Mississippi Valley Barge Line Company of 
the second amended certificate dated January 9, 1946, issued to the 
Central Barge Company in Docket No. W-326. 





Terminal Steamship Company, Inc. 
Contract Carrier Application 


By application filed May 28, 1952 in Docket No. W-1036, Sub. No. 
2, Terminal Steamship Company, Inc., of Bridgeport, Conn. has re- 
quested a permit authorizing operation as a contract carrier chartering 
vessels to the City Lumber Company of Bridgeport, Inc. for the carriage 
of lumber and forest products from points in Washington and Oregon to 
Bridgeport, Conn. 





e Bay Cities Transportation Company 
Application for Temporary Authority 


By application filed May 22, 1952 in Docket No. W-379, Sub. No. 3, 
Bay Cities Transportation Company, of Oakland, Calif., seeks temporary 
authority to perform general towage as a common carrier between all 
ports and points on San Francisco Bay, San Pablo Bay, Suisun Bay, the 
Sacramento River, the San Joaquin River and all tributaries of each to 
their headwaters of navigation. 





C. G. Willis, Incorporated 
Application for Revised Certificate 


By application filed May 15, 1952, in Docket No. W-557, Sub. No. 4, 
C. G. Willis, Incorporated, of Norfolk, Va., requests a revised certificate 
authorizing operation as a common carrier by self-propelled vessels in 
the transportation of commodities generally between the Philadelphia, 
Pa. Harbor areas and Baltimore, Md., on the one hand, and, on the other, 
Jacksonville, Fla. 
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T. J. McCarthy Steamship Company, et al 
Application for Pooling Agreement 

By application filed May 8, 1952 in Finance Docket No. 17778, T. 
J. McCarthy Steamship Company, Steel Products Steamship Corp., and 
Gartland Steamship Company have requested approval, under section 
5(1) of the Interstate Commerce Act, of a proposed agreement for the 
pooling of services and division of gross earnings in connection with the 
transportation of automobiles and other motor vehicles, between Detroit, 
Mich. and Duluth, Minn. The application is assigned for hearing on 
June 23, 1952, at the Interstate Commerce Commission, Washington, 
D.C., before Examiner John S. Prichard. 





The Callanan Road Improvement Company 
Applications Denied 

By report and order in Docket No. W-103, Sub. No. 1 and Finance 
Docket No. 17202, the Interstate Commerce Commission has denied the 
application of the Callanan Road Improvement Company for a certifi- 
cate of public convenience and necessity authorizing operation as a 
common carrier by towing vessels in the performance of general towage 
between points in the New York Harbor area and points along the 
Hudson River below and including Waterford, N. Y.; has denied its 
application for authority to purchase a portion of the water carrier 
operating rights of L. B. Shaw, Inc.; and has dismissed the supplemental 
application of Keith M. Callanan and others to acquire control of said 
operating rights, through the proposed purchase. Callanan is presently 
authorized to operate as a common carrier by self-propelled vessels and 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of commodities generally between the same points it 
sought authority to serve in the performance of general towage. 





Woodpulp, St. Marys, Ga. to Gilman, Vt. 

Fourth Section Application Denied 
By report and order in Fourth Section Application No. 26169, the 
Commission has denied the railroads authority to establish and maintain 
reduced rates on woodpulp, in carloads, from St. Marys, Ga. to Gilman, 
Vt., without observing the long-and-short-haul provision of section 
4 of the Interstate Commerce Act. The Commission’s report states that 
water carrier competition is neither compelling nor actual enough to 

justify a special case as required by the fourth section. 





Water Carrier Service On The Great Lakes With Nonowned Vessels 
Proposed Report 


_ Examiner Otto A. Hanson has issued a proposed report in Ex Parte 

No. 172, recommending that the Commission find that the practice of 
transporting automobiles between points on the Great Lakes in vessels 
owned by the Midland Steamship Line, Inc., but chartered to the T. J. 
McCarthy Steamship Company, under charters that gives the latter full 
possession and control of the vessels, does not constitute unauthorized 
transportation by the owner of the vessels, but constitutes authorized 
transportation by the charterer. 





Freight Forwarder Regulations 


By Gres Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Forwarder—Motor Contracts Assigned To 
Division Two of Commission 


By an order dated May 20, 1952, the Interstate Commerce Com- 
mission has amended its order of organization and assignment by adding 
the following to the assignment of work to Division Two: 


Section 409 relating to contracts between freight forwarders and 
motor carriers, including authority to institute, conduct, and de- 
termine investigations pertaining thereto. 


Section 409 as amended December 20, 1950 (Public Law 881, 81st 
Congress) authorizes freight forwarders and motor common carriers to 
enter into and operate under contracts governing the utilization by 
freight forwarders of the services of such motor carriers. 





Commission Denies Application To Transfer Forwarder Permit 


By report and order of May 5, 1952, the I. C. C., Division 4, has 
denied an application to transfer to Continental Carloading Co. the 
operating rights of Williams and Croy d/b/a Inter State Express. The 
order was issued in Docket FF-217. The rights in question were issued 
in Docket FF-102. 

Continental now holds the operating rights under lease, with option 
to purchase, which option is sought to exercise in the involved proceeding. 
Under a stock-purchase agreement between the owner of Continental's 
stock and Texas-Arizona Motor Freight, Inc., a motor common carrier, 
Continental would become a wholly-owned subsidiary of said motor 
carrier upon approval by the Commission of transfer of the Inter State 
Express rights to Continental. 

In its report the Division pointed out that the rights in question 
have not been operated at a profit since 1945, and that deficits have been 
incurred in each operating period since the agreement was entered into 
by the motor carrier to purchase the stock of transferee. The Division 
said: ‘‘These deficits would indicate that transferee is prepared to 
operate at a loss in order to route traffic through El Paso and the 
parent company.’’ And further: ‘‘In this situation, in our opinion, 
we may not properly find, as required by section 410(g) of the act 
before a transaction is approved, that transfer of operating rights under 
which limited forwarder service of little or no value has been provided, 
so as to benefit a motor carrier, would be consistent with the public 
interest and the national transportation policy.’’ 
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Senate Passes Billl Amending Agricultural Commodities 
Exemption In Part Il of Act 


The Senate, on June 2, 1952, passed bill S. 2357, amending such 
bill to read as follows: 


“That clauses (4a) and (6) of subsection (b) of section 203 of the 
Interstate Commerce Act are amended by inserting after ‘agricul- 
tural’ in each such clause the following: ‘(including horticul- 
tural) ’.’’ 


The purpose of the amendment, as explained in the Committee 
report, is to include in the exemption of agricultural commodities such 
horticultural commodities as nursery stock, flowers, and bulbs. 

This was one of the group of bills on which hearings were held by 
the Senate Interstate and Foreign Commerce Committee in March and 
April. 

(Note: Section 402(b) of Part IV of the act contains the same type 
of exemption as that found in section 203(b)(6). The bill, however, 
makes no change in the forwarder exemption.—Ed.). 
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0. Regulation 
06. Commission Jurisdiction 


The mere failure to deliver a shipment in time for a particular market or to 
suit the convenience of the shipper does not constitute a violation of the Interstate 
Commerce Act, and any liability for damages resulting from a carrier’s negligence 
in the movement of the shipment is cognizable only by the courts, citing 223 I. C. C. 
645. No. oe Scott & Halstead Co. v. N. Y. C. R. Coo. ........ al ee , Apr. 23, 
1952, Div. 3. ; 

In a purchase transaction, the fact that parts of the transaction would be accom- 
plished ceough affiliated companies of vendee does not affect the Commission’s 
jurisdiction over the entire transaction, and the necessity for its consideration of 
all the terms thereof, citing 36 M. C. C. 221; 37 M. C. C. 431; 39 M. C. C. 93, 105; 
55M. C. C. 277. MC-F-4866, Super Service Motor Freight Co—Purchase—Chandler 
Transfer & Freight Line, Biba, Site Site sansosenn » May 13, 1952, Div. 4. 

Powdered milk and condensed milk are not within the agricultural products 
exemption of Section 203(b) (6), and if transported with exempt commodities, 
authority to transport the exempt commodities must also be obtained, citing 52 
M. C. é 511. MC-108837, Sub 4, Wood & Sons Extension—Dairy Products, not 
to be printed, Apr. 29, 1952, Div. 5. ; : 

The Commission is not authorized to restrict the service of a contract carrier 
to a single named shipper, or to limit the number of vehicles to be operated by 
such carrier. MC-112666, Sub 2, Monic Transport Co. Contract Carrier Application, 
not to be printed, Apr. 24, 1952, Div. 5. : : 

Where there is a need for the service, the Commission will not deny a certificate 
merely because applicant, by filing the application, has breached a contract not to 
compete with persons to whom he has sold rights duplicating those sought, since 
disputes as to contracts between the parties must be settled by the parties or by 
the courts. MC-110584, Sub 1, Asher Extension—Coal Mine Machinery, not to be 
printed, Apr. 17, 1952, Div. 5. 


07. Administrative Procedure 


The Commission may not refer to annual reports of carriers or other docu- 
ments outside the record, unless all parties agree that such data shall be considered 
by reference. F. D. 17271, Norfolk Southern Ry. Co. Abandonment, not to be 
printed, Apr. 24, 1952, Div. 4. 

_ Mimeographed form statements signed by members of public to effect that 
existing service is adequate submitted subsequent to the hearing may not be properly 
considered by the Commission in determining the issue of public convenience and 
necessity. MC-97200, Sub 3, D. & S. Freight Lines Extension—North Dakota, 
not to be printed, Apr. 29, 1952, Div. 5. 

Failure of applicant to notify competitor, while not condoned, is not a basis 
for denying application where competitor appeared at adjourned hearing, did not 
deny or rebut applicant’s evidence at initial hearing and no pogredice to competitor 
was shown. MC-111195, Whitfield Transportation Extension—Bulk Cement, not to 
be printed, Apr. 29, 1952, Div. 5. 

Request for further hearing denied despite applicant’s failure to notify com- 
Petitor where competitor appeared at continued hearing, did not seek to recall 
witnesses for applicant a pyre at initial hearing and did not show itself prejudiced 
by lack of notice. MC-9787, Sub 14, Utzinger Extension—Oil Field Commodities, 
not to be printed, Apr. 30, 1952, Div. 5 

Since an application for a common carrier certificate involves the issue of 
Present as well as future Fo ang convenience and necessity, a contract carrier pro- 
testant is not entitled to delay the pong Ny - his application for authority to 
convert to common carriage is acted upon. MC-84420, Sub 3, Gonzalez Extension— 
Marble, not to be printed, Apr. 24, 1952, Div. 5. 
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10. Carriers 
11. Types of Carriers 


_ Features which are typical of contract carriage include service to one class of 
shipper only, regular runs assigned to individual drivers, unlimited availability of 
equipment at shipper’s loading docks, and deliveries at night to shipper’ 
retail store by means of keys furnished to applicant’s drivers. MC-112544, Conley's 
Express Contract Carrier Application, not to be printed, Apr. 24, 1952, Div. 5. 


13. Carrier Status 


Where a corporation owned by shipper and customer owns equipment which it 
leases to shipper, which provides drivers and transports only lessee’s commodities, 
the transportation service is not subject to regulation under the Act. MC-112693, 


Midwood Trucking Corp. Contract Carrier Application, not to be printed, Apr. 24, 
1952, Div. 5. 


15. Corporate Organization 


Even though revenues from non-carrier activities have been used to finance and 
maintain needed transportation service, motor carriers should be sustained primarily 
by revenues from transportation service and related activities, and non-carrier 
business should be separated from the carrier’s transportation activities. MC-F-5065, 
Jordan Bus Co—Purchase—Baum, eee » Apr. 17, 1952, Div. 4. _ 

While the practice of creating separate corporate entities solely to hold title 
to automotive equipment or terminals for the purpose of leasing the property to an 
operating affiliate or others is common in the motor-carrier industry because of its 
tax advantages, such a device will not be approved in a Section 5 proceeding, since 
separation of carrier properties from carrier operations divides responsibility for 
maintaining continuous and adequate service, creates opportunity for concealing or 
diverting earnings, increases accounting work and costs, and is not consonant with 
Commission’s policy of encouraging corporate simplification, citing 56 M. C. C. 67. 
MC-F-4866, Super Service Motor Freight Co—Purchase—Chandler Transfer & 
Freight Line, aie , May 13, 1952, Div. 4. 


20. Franchises 
21. Necessity 


Where a common carrier is anes in interstate commerce by registration of 
its intrastate certificate pursuant to the second proviso of Section 206 (a), a com- 
parable interstate certificate will not be issued in the absence of a public need 
therefor, where no advantage would accrue to the carrier and where duplicating 
rights may result through sale of the intrastate certificate and its subsequent re 
registration, citing 53 M. C. C. 672. MC-2228, Sub 27, Merchants Fast Motor Limes 
Extension—El Paso, not to be printed, Apr. 24, 1952, Div. 5 y 

Since applicants for authority to perform wrecking and towing service have 
difficulty in proving an existing need for the proposed service because public wit 
nesses cannot foresee their need for it, the Commission does not require the same 
degree of proof as is usually required of carriers of general freight. MC-112722, 
Bureta Common Carrier Application, not to be printed, Apr. 29, 1952, Div. 5. . 

The inability of a contract carrier to obtain shipper support for his application 
to convert to common carriage does not ‘relieve him of the statutory burden 0 
showing that ia convenience and necessity require the proposed common carrier 
service. MC-111148, Sub 1, Smith Common Carrier Application, not to be printed, 
Apr. 24, 1952, Div. 5. 
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Denied where long empty backhauls indicate that aroperes operation would 
not be financially sound. C-112918, Alexander Contract Carrier Application, not 
to be printed, Apr. 30, 1952, Div. 5. i” ; 
The failure of applicant to become familiar with the Commission’s hours of 
service regulations, after ample opportunity to do so, and his failure to comply 
yen Re safety regulations is a basis for finding that applicant is 
service. MC-I]] 
Common Carrier Appl ' M.C.C 
Contract carrier ery denie 
C. 50 


GRANTED IN PART 
MC-111290, Wilson Contract Carrier Application, not to be printed, Apr. 28, 


, Div. 5. 
MC-112055, Moss and Noonan Contract Carrier Application, not to be printed, 
May 8, 1952, Div. 5. ait. : 
MC-112618, Don’s Auto Sales Common Carrier Application, not to be printed, 
Apr. 10, 1952, Div. 5. ; 
. ‘tae Trucking Contract Carrier Application, not to be printed, 
r. 15, , Div. 5. 
. MC-112575, Jobanson and Carbis Common Carrier Application, not to be printed, 
Apr. 24, 1952, Div. 5. ; / 
jG 1 12891, Kissinger Common Carrier Application, not to be printed, Apr. 25, 
, Div. 5. 
“mee Applebaum Contract Carrier Application, not to be printed, Apr. 24, 
, Div. 5. 


DENIED FOR FAILURE OF PROOF 


ony oe Borowitz Common Carrier Application, not to be printed, Apr. 29, 


L Div. 5. 
MC-112763, Woodard Contract Carrier Application, not to be printed, Apr. 24, 


, Div. 5. 
tee Dilley Common Carrier Application, not to be printed, Apr. 25, 
, Div. 5. 


22. Quality 


A restriction limiting service to deliveries at retail grocery stores is indefinite, 
would entail administrative difficulties in enforcement, and will not be imposed 
even if acceptable to the parties, citing 52 M. C. C. 820. MC-112694, Sub 1, Gallery 
Common Carrier Application, not to be printed, Apr. 30, 1952, Div. 5. 

While the statute requires the Commission to L nw: 4 the territory in which a 
motor carrier may operate, the means and methods of such description are dis- 
cretionary with the Commission. A carrier has authority to serve incorporated 
communities even though not mentioned by name if included in the raphical 
area of the townships named and not specifically excluded therefrom. C-35469, 
ih ae Co. Extension—New England Routes, not to be printed, 

Pp , , Div. 9. 


The holder of a certificate an irregular-route operations may 


not lawfully perform cross-haul operations between points in the radial destination 
territory, even rae the shipments are transported through the base point or area, 
citing 53 M. C. C. 353. MC-84737, Sub 59, Nilson Extension—New Orleans, not to be 
Pnnted, Apr. 24, 1952, Div. 5. 

Canned hams” as used in a certificate means hams which are fresh, salted, 
cooked, cured or preserved. “Packaged hams” and “packaged bacon” are included 
in the description “meats (fresh, salted, cooked, cured or preserved),” and all three 
are included in the description “canned or packaged meats.” MC-108207, Sub I, 
wayne Express Common Carrier Application, not to be printed, April 21, 

, J . 
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Authority to transport “doctor’s, dentist’s and hospital equipment” embraces a 
variety of types of electrical apparatus and appliances, including complete television 
and radio sets, but only when at the time of movement they are intended for us 
by the medical or dental professions. MC-88352, Sub 11, Dunn Extension—Radio 

M.C.C 14, 1952, Div. 5 
plies it 
er use, 


23. Grandfather 


Where nature of contract carrier's operation is an on-call, specialized service 
between a large number of points, grandfather certificate modified to change nature 
of authority from regular-route to irregular-route, citing 43 M. C. C. 755. MC-72230, 
aS — Storage Co. Contract Carrier Application, not to be printed, Apr. 17, 

, Div. 5. 


24. Extensions 


Common Carrier service authorized where the fact that the customer often pays 
the transportation charges precludes the use of contract carriers and because shippers 
are entitled to adequate motor carrier service which is not subject to the con 
tingency of negotiating a satisfactory agreement for contract “—- or the burdens 
of assuming such a relationship, citing 21 M. C. C. 214, 215. C-92983, Sub 30, 
Miller Extension—Special Commodities, not to be printed, Apr. 30, 1952, Div. 5. 

On reconsideration, denied in part where points to which need is shown do not 
require movements in interstate commerce. -111401, Sub 12, Groendyke Trans 
port Extension—Etter, te eee , Apr. 21, 1952, Commission. : 

A motor carrier which is faced, through no fault of its own, with the poss- 
bility of losing a large percentage of its traffic, should be authorized to follow its 
former traffic to shipper’s new origin, provided the destinations are those applicant 
is already authorized to serve, even though the character of the traffic is anged 
from intrastate to interstate commerce, citing 47 M. C. C. 894. MC-111688, Ogg 
Common Carrier Application, not to be printed, Apr. 10, 1952, Div. 5. : 

On reconsideration, authority ery to serve points inadvertently omitted 
from prior report. MC-108703, Sub 7, Lee & Eastes Extension—Petroleum Products, 

= tA , Apr. 14, 1952, Commission. : 

On reconsideration, where evidence failed to show need for through service, 
authority — will be restricted against tacking with existing rights. MC-108838, 
Sub 142, Barnes Extension—Packing House and Other Food Products, not to be 
printed, Apr. 17, 1952, Div. 5. eo 

A shipper ordinarily is entitled to dependable motor carrier service which is not 
subject to the contingency of negotiating a satisfactory agreement for contract 
carriage or the burden of assuming the obligations of such a relationship, citing 
21 M. C. C. 214, 215. MC-75185, Sub 134, Service Trucking Co. Extension—Daty 
Products, not to be printed, Apr. 17, 1952, Div. 5. 





JUNE, 1952 911 





—_—_ 


Authority for operations between Canadian points over U. S. highways denied 
on reconsideration as resulting in new service on traffic from California points to 
points in Canada. MC-68618, Sub 14, Los Angeles—Seattle Motor Express Extension 
—Eastport, Idabo and Sweetgrass, Mont., not to be printed, Apr. 17, 1952, Div. 5. 

The fact that supporting shippers are dissatisfied with the rate structure of 
existing carriers does not warrant denial of an Logon where there is also 
evidence of inadequacy of existing service. MC-75840, Sub 88, Malone Freight 


Lines Extension—T extiles, not to be printed, Apr. 30, 1952, Div. 5 

Where two carriers supported by the same shipper seek the same authority, 
the one which has received its certificate should be afforded an opportunity to 
rovide the service before another carrier is authorized. MC-108380, Sub 17, 
linens Fuel Liners Extension—Chadron, Nebr., not to be printed, Apr. 21, 1952, 


v. 5. 

Neither preference for a particular applicant nor the presence of peak demands 
can form the basis of a grant of operating authority. MC-64110, Sub 10, Mead 
Extension—Frozen Juices, not to be printed, Apr. 23, 1952, Div. 5. 

Since the report in Ex Parte MC-37, Commercial Zones and Terminal Areas 
has not become effective, applicants must prove a public need for a proposed service 
to and from a commercial zone. MC-14706, Sub 11, Kelley Extension—Kansas City, 
not to be printed, Apr. 24, 1952, Div. 5. 

Denied, where inadequacy of service and eg Benvag from temporary addi- 
tional traffic diverted to motor carriers during boxcar shortage and rail strike. 
MC-30837, Sub 124, Kenosha Auto Transport Corp. Extension—Detroit to California, 
not to be printed, Apr. 23, 1952, Div. 5. 

The fact that a proposed grant of authority would not divert any traffic from 
existing carriers is not a sufficient basis for a certificate. MC-1358, Sub 19, White 
Extension—Agricultural Implements, not to be printed, Apr. 30, 1952, Div. 5. | 

Where a plant location is outside of commercial zone and beyond two-mile 
radius authorized by administrative Ruling 87, supporting shipper is entitled to the 
same quantum and quality of service as that received by shippers located in city. 
MC-2130, Sub 35, Couch Motor Lines Extension—Belle Chasse, not to be printed, 
Apr. 25, 1952, Div. 5. 

Authority to transport dangerous explosives should be granted with extreme 
caution, and only upon evidence of a real and existing need for such service and 
evidence that applicant is fully qualified to meet all safety requirements. MC-9952, 
~ 6 Hess Motor Express Extension—Springfield, not to be printed, Apr. 25, 1952, 

v. 5. 


Mere preference for applicant’s service is not a sufficient basis upon which to 
predicate a grant of operating authority where there has been no showing that the 
existing service is inadequate. MC-109211, Sub 2, Smith’s Inc. Extension—Tyler, 
not to be printed, Apr. 24, 1952, Div. 5. 

Restriction in certificate requiring that shipments moving in substituted motor- 
for-rail service have a prior or subsequent movement by rail lifted in order to 
permit entire movement by motor in order to avoid circuitous routing otherwise 
tequired by restriction. MC-86687, Sub 34, Seaboard Air Line Railroad Co. Exten- 
sion—Hinson, not to be printed, Apr. 25, 1952, Div. 5. 

_ Denied, where the evidence establishes only a possibility of a future need by 

shipper for proposed service. MC-105217, Sub 12, Rice Truck Lines Extension— 
Columbia River Ports, not to be printed, Apr. 24, 1952, Div. 5. 
__ Where applicant’s poor financial condition results from intrastate operations, 
interstate operations have been conducted profitably, and fact that applicant is 
being investigated by state commission for unauthorized operations is no basis for 
finding of unfitness, applicant found fit to perform proposed operation. MC-109760, 
Sub 23, Nygren Transportation Co. Extension—South Dakota, not to be printed, 
Apr. 29, 1952, Div. 5. 

Where transportation of commodities exempt under section 203 (b) (6) does 

not require authority from the Commission, the application for such authority 

denied, since no authority is required and no issue of public convenience 
and necessity is presented, citing 51 M. C. C. 771. MC-5037, Sub 4, Funk Extension 
—Malt Beverages, not to be printed, Apr. 24, 1952, Div. 5. 
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Where a special ordinance extended the Houston city limits to encompass all 
land within 2500 feet of Houston ship canal and extending in a corridor 20 miles 
long for special purposes only, scope of commercial zone is to be measured by 
application of formula to ordinary city limits and not to those created by special 
ordinance. MC-1124, Sub 96, Herrin Transportation Co. Extension—Houston Com- 
mercial Zone, not to be printed, Apr. 29, 1952, Div. 5. _ ; 

A point in populous territory which is 22 miles from applicant’s nearest 
authorized regular route is too far removed to be an off-route point. The lessee 
of an operating right is not the proper party to apply for an extension thereof, 
MC-2202, Sub 68, Roadway Express Extension—Green Camp, not to be printed, 
May 8, 1952, Div. 5 ‘ . ; 

Follow-the-traffic doctrine me to permit contract carrier to conform to 
changed distribution methods of principal shipper. MC-41498, Sub 1, Knobloch 
Extension—Nassau and Suffolk Counties, not to be cng May 12, 1952, Div. 5. 

On reconsideration, authority to serve Philadelphia Commercial Zone enlarged 
to include traffic moving to and from additional states. MC-17650, Sub 3, Robert's 
ee Extension—Philadelphia Commercial Zone, ........ mo G su. , Apr. 14, 
1952, Commission. 


GRANTED 
_ MC-21899, Sub 1, Yergey Extension—Virginia, not to be printed, Apr. 10, 1952, 


Div. 5. 
_ MC-70393, Sub 12, Smart and Corbett Extension—Beaver Ammunition Storage 
Point, not to be printed, Apr. 10, 1952, Div. 5. 
MC-35835, Sub 6, Jensen Extension—Corn Syrup, ........ Pe Se Gi scene , Apr. 14, 
1952, Commission. 
MC-111186, Sub 2, Petersen & Petersen Extension—Cornbusker Ordnance Plant, 
not to be pean, Apr. 17, 1952, Div. 5. ‘ 
- meee Sub 1, Reid Extension—Additional States, not to be printed, Apr. 
; , Div. 5. 
_ F. D. 17681, Belvidere Delaware R. Co. Construction and Operation, not to be 
printed, May 9, 1952, Div. 4. ; : ; 
MC-1422, Sub 19, Voss Truck Lines Extension—Oklaboma City Commercial Zom, 
not to be printed, Ape. 23, 1952, Div. 5. é 
_ MC+4405, Sub 247, Dealers Transport Co. Extension—Indianapolis, not to be 
printed, Apr. 28, 1952, Div. 5. : 
MC-43215, Sub 30, Boyd Truck Lines Extension—Kansas State Hospital, not to 
be printed, Apr. 24, 1952, Div. 5. ‘ 
_ MC-100858, Sub 7, Masbkin Freight Lines Extension—East Hartford, not to be 
printed, Apr. 24, 1952, Div. 5. 


GRANTED IN PART 


MC-109584, Sub 9, Mexical Transport Co. Extension—Liquids, not to be printed, 
Apr. 10, 1952, Div. 5. 
_ MC-20135, Sub 3, Morrison Transfer Co. Extension—New York City, not to be 
printed, ~ 14, 1952, Div. 5. } ’ 
MC-9685, Sub 18, Emery Transportation Co. Extension—Austin, Minn., not to 
be printed, Apr. 14, 1952, Div. 5. : 
MC-101126, Sub 12, Stillpass Transit Co. Extension—Illinois and Indiana Points, 
not to be printed, . 15, 1952, Div. 5. 
_ MC-2428, Sub 11, Prang Extension—Attleboro, not to be printed, Apr. 21, 1952, 


iv. 5. 
» aoe. ~ 8, Tiscbhler Extension—Nursery Stock, not to be printed, Apr. 
: , Div. 5. 
na. Sub 2, Westgor Extension—Lumber, not to be printed, Apr. 1, 
| Dw. 5. ‘ 
MC-95540, Watkins Motor Lines Extension—Frozen Foods to Southern Powts, 
not to be printed, Apr. 22, 1952, Div. 5. . 
MC-92976, Sub 4, Ray’s Express Extension—Cut Flowers, not to be printed, 
Apr. 23, 1952, Div. 5. 
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MC-903, = “ Falwell Fast Freight Extension—Caldwell, not to be printed, 
r. 23, 1952, Div. 5. ; 
AP MC-64932, Sub 86, Rogers Cartage Extension—I3 States, not to be printed, 
Apr. 22, 1952, Div. 5. ; ; 
MC-31285, Sub 19, Tower Trucking Co. Extension—Pulpboard from Hartsville, 
not to be printed, Apr. 23, 1952, Div. 5. or ‘ 
MC-111274, Sub 1, Grether Extension—Additional States, not to be printed, 
Apr. 24, 1952, Div. 5. ; ‘ OF 
MC-31600, Sub 313, Mutrie Motor Transportation Extension—Liquid Commodt- 
ties, not to be printed, Apr. 25, 1952, Div. 5. r 
MC-110525, Sub 162, Chemical Tank Lines Extension—Three States, not to be 
printed, Apr. 25, 1952, Div. 5. _ : . : 
MC-110525, Sub 37, Chemical Tank Lines Extension—Obio, not to be printed, 
Apr. 24, 1952, Div. 5. ; ; 7 
MC-97788, Sub 1, Beck Motor Lines Common Carrier Application, not to be 
printed, Apr. 24, 1952, Div. 5. 
MC-111557, Sub 2, Momsen Extension—Malt Beverages, not to be printed, 
Apr. 29, 1952, Div. 5. ; 
agg’ Sub 131, Matlack Extension—New Jersey, not to be printed, Apr. 
30, 1952, Div. 5. 
MC-78643, Sub 34, Hart Extension—North Dakota Points, not to be printed, 
Apr. 28, 1952, Div. 5. ; 
MC-56901, Sub 5, Hearne Motor Freight Lines Extension—Sundown, not to be 
printed, Apr. 30, 1952, Div. 5. 
MC-110525, Sub 80, Chemical Tank Lines Extension—Delaware, not to be 
printed, Apr. 29, 1952, Div. 5. 
Ae ae Sub 2, Bates Extension—Tallabassee, not to be printed, Apr. 30, 
1952, Div. 5. 
MC-873, Sub 5, Sooner Freight Lines Extension—Oklahoma Points, not to be 
printed, Apr. 29, 1952, Div. 5. 
MC-1422, Sub 14, Voss Truck Lines Extension—Dallas, not to be printed, 
Apr. 30, 1952, Div. 5. - 
MC-9685, Sub 33, Emery Transportation Company Extension—Canned Goods, 
not to be printed, Apr. 30, 1952, Div. 5. 
we ade Sub 12, Newton Extension—Frozen Foods, not to be printed, Apr. 29, 
, Div. 5. 
MC-78062, Sub 19, Beatty Motor Express Extension—Soda Ash, not to be 
printed, ro 25, 1952, Div. 5. 
_ MC-106943, Sub 33, Eastern Motor Express Extension—Ambler, not to be 
printed, May 12, 1952, Div. 5. 
MC-104347, Sub 99, Leaman Transportation Corp. Extension—New York State, 
not to be printed, May 8, 1952, Div. 5. ‘ 
MC-35835, Sub 7, Jensen Extension—Corn Oil in Bulk, not to be printed, 
May 12, 1952, Div. 5. ; : 
, bg agg Sub 2, Smith Extension—Kansas Points, not to be printed, May 
’ , 1V. . 


DENIED FOR FAILURE OF PROOF 


MC-665. Sub 14, Missouri-Arkansas Transportation Co. Extension—Dangerous 
Explosives, not to be printed, Apr. 22, 1952, Div. 5 = 
_ MC-33641, Sub ib Interstate Motor Lines Extension—Elko, Nev., not to be 
printed, Apr. 23, 1952, Div. 5. é : 
195 ng : 2, Sub 2, Cornell Extension—Wheeling, not to be printed, Apr. 23, 
, Div. 5. 
MC-107822, Sub 20, Wright Extension—Crowley, not to be printed, Apr. 25, 
» Div. 5, 
MC-906, Sub 24, Consolidated Forwarding Co. Extension—Smokeless Powder, 
hot to be printed, Apr. 24, 1952, Div. 5. : 
MC-56381, Sub 4, Kough Extension—Gypsum Products, not to be printed, 
Apr. 24, 1952, Div. 5. 
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MC-52629, Sub 33, Huber & Huber Motor Express Extension—Irvine anj 
Ravenna, not to be printed, Apr. 29, 1952, Div. 5. | ; 

MC-7746, Sub 39, United Truck Lines Extension—Additional Intermediate anj 
Off-Route Points, not to be printed, Apr. 24, 1952, Div. 5. 

MC-112021, Sub 1, Leeser Extenston—Southern Missouri Counties, not to be 
printed, Apr. 29, 1952, Div. 5. eee . 

MC-96612, Sub 1, Alaska Freightlines Extension—Great Falls, not to be printed 
Apr. 25, 1952, Div. 5. ; : [ 

MC-107640, Sub 26, Midwest Transfer of Illinois Extension—Michigan, not to 
be printed, Apr. 25, 1952, Div. 5. ; , 
- _— 0, Sub 10, Wilson Extension—Sugar, not to be printed, May 8, 1952, 

v. 5. 


24.1. Alternate Routes 


Where a proposed alternate route will not change the competitive situation on 
service between its terminii, a restriction against handling traffic originating beyond 
the terminii will not be imposed, even if agreed to by the parties, since such a 
restriction will serve no useful purpose, citing 52 M. C. C. 154. MC-111700, Sub 2, 
toy] ; a Extenston—Alternate Routes, not to be printed, Apr. 10, 

, Div. 5. 

Denied, where six-hour saving in transit time would permit delivery one day 
earlier, resulting in new service. MC-29988, Sub 36, Denver-Chicago Trucking Co. 
Extension—Alternate Route—Tucson, not to be printed, Apr. 23, 1952, Div. 5. 

__ Denied, as resulting in new service where mileage is reduced from 585 to 413 
miles, and applicant’s present volume of traffic between terminii does not warrant 
closed-door operation over so long a distance. MC-2900, Sub 54, Great Southern 
Trucking Co. Extension—Alternate Routes, not to be printed, Apr. 15, 1952, Div. 5. 

Two carriers, now interlining traffic, will not be permitted to operate over a 
shorter route for sole purpose of interlining at a common point neither is authorized 
to serve, since neither applicant has an authorized route to which proposed exten- 
sion to new interchange point can be an alternate, citing 46 M. C. C. 259; # 
M. C. C. 217, distinguishing 49 M. C. C. 379. MC-52709, Sub 44, Ringsby Truck 
Lines Extension—Wakeeny, i. ee , Apr. 28, 1952, Div. 5. 

Granted, where distance from Cincinnati to Winston-Salem would be reduced 
by 77 miles. MC-2202, Sub 83, Roadway Express Extension—Alternate Route, 
not to be printed, May 8, 1952, Div. 5. 

Granted, where reduction in mileage is from 314 to 275 and from 200 to Ivl. 
MC-2202, Sub 81, Roadway Express Extension—Monteagle, not to be printed, 
May 8, 1952, Div. 5. 


26. Public Interest 


It is not consistent with the public interest for an applicant to engage in 
private-carrier and for-hire operations at the same time with the same equipment, 
since the applicant could aid or support one business with the other and use the 
profits of one to competitive advantage in the other, citing 7 M. C. C. 369. MC 
Log I i Corp. Contract Carrier Application, not to be printed, Apr. 25, 

» Div. 5. 

‘Where common carrier applicant’s brothers are a contract carrier in the same 
territory and all brothers have common interests in terminal and equipment a 
companies, result is dual operations prohibited by section 210. C-95535, Sub 3, 
ag cd Extension—General Commodities, not to be printed, Apr. 25, 1952 

iv. 5. 


27. Transfer 
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28. Modification or Revocation 


An interpretation of a carrier's certificate which is less than its claimed right 
thereunder is not a partial revocation within the meaning of section 212 (a), citing 
32M. C. C. 25 and 387. MC-88352, Sub I], Dunn Extension—Radio Sets, 
| 4 , Apr. 14, 1952, Div. 5. yi x ; 

It is not the Commission’s practice to condition a grant of additional authority 
upon the relinquishment by an applicant of authority previously granted, unless 
such action is acceptable to the applicant, since such a procedure would have the 
efiect of a revocation of authority under circumstances not contemplated by the 
Act. MC-13471, Sub 2, Wiley Extension—Gasoline Service Station Supplies, not to 
be printed, Apr. 24, 1952, Div. 5. _ ¢ 

The operation of one round trip per week with a small passenger sedan between 
St. Louis and Chicago is no more than a token service and constitutes a failure 
to provide reasonably continuous and adequate service, citing 51 M. C. C. 87, 97, 
and is basis for revocation. MC-C-1031, cere Greybound Lines v. American 
Bus Lines, ........ f= ae , Apr. 24, 1952, Div. 5 

Where respondent has maintained equipment and insurance to best of his 
ability and has been willing and able to provide transportation, certificate will not 
be revoked. MC-C-1271, Grove—Revocation of Certificate, not to be printed, 
Apr. 23, 1952, Div. 5. ; : 

Where partnership has not been formally dissolved, insurance uirements are 
met and service is held out to public, authority will not be revoked even though 
no operations within scope of authority were performed during 1950. MC-C-1162, 
Malone—Revocation of Certificate, not to be printed, Apr. 24, 1952, Div. 5. 


29. Abandonment 


Depreciation of property values is not a matter of controlling importance in 

an abandonment proceeding, citing 267 I. C. C. 51, 70. Primarily it is a matter of 
managerial discretion as to which of two parallel lines could be abandoned with 
the least adverse effect upon public convenience and necessity, citing 239 I. C. C. 
747, 752. The Commission’s powers over abandonments are free from restrictions 
of state laws, citing 239 I. C. C. 747. F. D. 17391, Maine Central R. Co. Abandon- 
ment, not to be printed, May 15, 1952, Div. 4. 
_ The Commission’s permission to abandon a line of railroad precludes the neces- 
sity for further permission to abandon operation of such line, in whole or in part. 
F. D. 17665, Elgin, Joliet & Eastern Ry. Co. Abandonment, not to be printed, 
Apr. 24, 1952, Div. 4. ‘ 

In abandonment proceedings the Commission may permit abandonment less 
extensive than that sought by applicant, citing section 1(20). Abandonment of a 
portion of a branch line of railroad because of unprofitable operation properly may 
be permitted notwithstanding that the losses incurred in operating the unprofitable 
portion may be less than the earnings accruing from the portion of the branch line 
to be retained, citing 252 1. C. C. 93, 97; 254 I. C. C. 745, 761. F. D. 17271, Norfolk 
Southern Ry. Co. Abandonment, not to be printed, Apr. 24, 1952, Div. 4. 


AUTHORIZED 


_ 23.158 miles. F. D. 17272, Norfolk Southern Ry. Co. Abandonment, not to be 
printed, Apr. 16, 1952, Div. 4. 
08 mile. F. D. 17673, Buffalo, Rochester & Pittsburgh Ry. Co. Abandonment, 
not to be printed, Apr. 24, 1952, Div. 4. 
0.41 mile. F. D. 17687, Reading Company Abandonment, not to be printed, 
May 8, 1952, Div. 4. 
_ 2613 miles. F. D. 17702, Northern Pacific Ry. Co. Abandonment, not to be 
printed, May 12, 1952, Div. 4. 
, 089 mile. F. D. 17680, Atlantic Coast Line R. Co. Abandonment, not to be 
printed, May 14, 1952, Div. 4. 
136 miles. F. D. 17696, Lehigh Valley R. Co. Abandonment, not to be printed, 
May 12, 1952, Div. 4. 
427 miles. F. D. 17672, Minneapolis & St. Louis Ry. Co. Abandonment, not to 
be printed, May 13, 1952, Div. 4. 
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30. Finances 
31. Scope of Regulation 


The execution of a mortgage ,* carrier is not an issue of securities within 
the meaning of section 20a, citing 150 I. C. C. 155; nor is the execution of a con. 
ditional sale contract, without a collateral note or notes, citing 233 |. C. C. 359; 
nor is a chattel mortgage without a collateral note or other evidence of indebtedness, 
citing 56 M. C. C. 276. A mortgage without notes and secured by a lien on terminal 
properties is not subject to section 20a. F. D. 17740, Davidson Transfer & Storage 
Co. Proposed First Mortgage, ........ Ie Mele Mite. gceassea , May 8, 1952, Div. 4. 

The Commission’s approval under Section 214 for the issuance of a security is 
not required where, after the security has been issued, the total amount of out 
standing securities would not exceed $500,000. F. D. 17728, American Buslings 
Assumption of Obligation and Liability, not to be printed, May 2, 1952, Div. 4, 


34. Purpose 


Bonds authorized to refinance maturing issue. F. D. 17667, Atlantic Coast Lin 
R. Co. Bonds, not to be printed, Apr. 10, 1952, Div. 4. 

Notes authorized to furnish working capital depleted through delay in collecting 
for transportation for government. F. D. 17715, Aero Mayflower Transit Co. Notes, 
not to be printed, Apr. 16, 1952, Div. 4. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17708, C. & O. Ry. Co. Equipment Trust Certificates, not to be printed, 
Apr. 15, 1952, Div. 4. Net interest cost—2.93%. 
F. D. 17685, Chicago & North Western Ry. Co. Equipment Trust Certificates, 


not to be printed, Apr. 17, 1952, Div. 4. Net interest cost—3.08%. 

F. D. 17706, Illinois Central R. Co. Equipment Trust Certificates, not to be 
printed, Apr. 24, 1952, Div. 4. Net interest cost—2.90%. 

F. D. 17732, Missouri Pacific R. Co. Trustee Equipment Trust Certificates, not 
to be printed, May 1, 1952, Div. 4. Net interest cost—3.11%. 

F. D. 17731, New York Central R. Co. Equipment Trust Certificates, not to be 
printed, May 8, 1952, Div. 4. Net interest cost—3.30%. ; 

F, D. 17730, Chicago, St. Paul, Minneapolis & Omaha Ry. Co. Equipment Trust 
Certificates, not to be printed, ey 15, 1952, Div. 4. Net interest cost—3.33%. 

_ F. D. 17735, Denver & R. G. W. R. Co. Equipment Trust Certificates, not to be 

printed, May 9, 1952, Div. 4. 


STCCK AUTHORIZED 


F. D. 17733, Lebigh Valley R. Co. Stock, not to be printed, May 2, 1952, 
Div. 4. Stock option plan. : 

F. D. 17729, Potomac Edison Co. Stock, not to be printed, Apr. 24, 1952, Div. 4. 
To finance expansion of electric light and power facilities. 


40. Operations 
41. Methods and Practices 


The transportation of passengers in door to door operations between theit 
homes and the site of an industrial plant over irregular routes constitutes “special 
operations within the meaning of section 207 (a), citing 31 M. C. C. 789. MC-112661, 
Bryant Common Carrier Application, not to be printed, Apr. 30, 1952, Div. 5. 

A broker which has been designated as agent for a group for the purpose of 
arranging for motor transportation of conducted all-expense tours may lawfully 
purchase charter transportation for the group provided the contract is between the 
carrier and the group collectively, the carrier is paid its full published charter fare 
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and provided that the broker does not receive a commission from the carrier. 
MC-29488, Sub 3, Tauck Tours Extension—New York, i eee , Apr. 21, 
1952, Commission. : : : 

Motor carrier safety regulations prescribed to become effective July 1, 1952. 
Qualifications of drivers, driving of vehicles, parts and accessories, reporting of 
accidents, hours of service and inspection and maintenance among ——— covered. 
Ex Parte MC-40, Qualifications and Maximum Hours of Service of Employees of 
Motor Carriers, ht oe , Apr. 14, 1952, Commission. 

Where shippers employ local cartage company to move shipments under separate 
bills of lading and for separate compensation to point in commercial zone for 
delivery to contract carrier, the cartage company is shippers’ agent and practice 
is not unlawful interchange, citing 49 M. C. C. 103. MC-9685, Sub 48, Emery 
Transportation Co. Extension—New York and Philadelphia Commercial Zones, 
not to be printed, Apr. 16, 1952, Div. 5. 

ieeeechenas of —— between motor carriers is permissible provided that 
rates are charged and revenues collected and divided as though each carrier were 
operating its own equipment. Unless the carrier under whose rights the inter- 
changed equipment is operated assumes full responsibility for the direction, conduct, 
condition and operation of such equipment in its possession, the operation is that 
of the carrier owning the vehicle and any movement over routes authorized onl 
to the second carrier would be unlawful, citing 49 M. C. C. 231. MC-87361, Sub 10, 
Palmer Lines Extension—Monroe Bridge, not to be printed, Apr. 25, 1952, Div. 5. 


42. Equipment 


The essential requirement of a bona fide equipment lease is that it must vest 
actual and effective control over the equipment in the lessee motor carrier to the 
extent necessary to make it responsible to the shipper and the public. MC-107107, 
Sub 12, Alterman Extension—Food Products, not to be printed, May 15, 1952, Div. 5. 


60. Charges 


61. Rate making 


Southern Ports Foreign Freight Committee Agreement, 
1952, Div. 2. 

In the absence of any tariff provision providing for the application of truck- 
load ratings and minima on less-than-truckload shipments occupying most, if not 
all, of the loading space in a vehicle, the carrier may not assess the higher charges 
based on the truckload rate and minimum. MC-C-1018, Freight Transportation 
Engineers v. I. R: C. & D. Motor Freight, _ eee , May 6, 1952, Div. 3. 

Approval of rate-making agreement conditioned upon modification to permit 
admission to membership as a matter of right upon the same terms as existing 
carriers, citing 278 I. C. C. 147, 154; 277 I. C. C. 593. Sec. 5a Application No. 15, 
Atlantic-Gulf Coastwise Steamship Freight Bureau—Agreement, A oy eee ‘ 
Apr. 29, 1952, Div. 2. 

In determining operating ratios for the purpose of testing a carrier’s need for 
additional revenue, income taxes should be included as an operating expense, citing 
258 U. S. 388, 262 U. S. 625. Where controlling stockholders of carrier lease terminal 
facilities to the carrier on terms and conditions fixed by them, the Commission has 
the right In a rate proceeding to inquire into the leases to determine whether the 
oye is being adversely affected, and where increases in rental are not shown to 

Just and reasonable, they will be disallowed as a proper charge to operating ex- 
pense. In the absence of a clear showing that officers’ salaries are excessive, they 
will not be disallowed. J & S M-3920, Wash., Va., & Md. Coach Co—Cancellation 
of Tokens, _ «See Apr. 25, 1952, Div. 2. 
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While the Commission has generally used the shortest tariff-route distances jp 
determining the reasonableness of rates on coal, actual shorter distances will be 
used as a fair measure of the service reasonably required in transporting the traffic 
in order to avoid fourth section difficulties where shippers will be satisfied with rates 
applied over established routes if determined by the use of the distances over the 
short direct routes. No. 29839, Mead Corp. v. Southern Railway Co., ........ Lée 

, May 7, 1952, Commission. 


62. Passenger Fares 


Reserved seat coach charges held not unlawful where effect is to increase load 
factor, to reduce number of unclaimed reservations and to provide carriers with 
advance knowledge of number of passengers moving. No. 30171, Charges for Coach 
Seat Reservations in East and Soutb, Sl eee , May 7, 1952, Commission. 


Proposed cancellation of tokens as a means of increasing revenue to meet 

aoa increase in expenses disapproved where effect of cancellation would increase 

ares for less than half of passengers carried and would impose disproportionately 

heavy burden on short-haul riders. Where increased expenses are general in nature, 

proposed compensatory fare increases should be rg wherever possible to all of 
G 


the carrier’s traffic, citing 255 I. C. C. 649. / 


S M-3920, Wash., Va., & Md. 
Coach Co.—Cancellation of Tokens, M. C. 


porch , Apr. 25, 1952, Div. 2. 


63. Commodity Classification 


Proposal to exclude corrugated asbestone siding from ratings on hard asbestos 
shingles held unreasonable where items have comparable uses, value, loading and 
other transportation characteristics. J & S 5957, Asbestone Roofing or Siding, 

ht , May 6, 1952, Div. 3. 

The character of the material shipped, rather than the bill-of-lading description, 
governs the application of a rate. Where the tariff is not so worded as to make a 
notation of the carbon content of steel a condition precedent to the application of 
the rate, the failure of the billing to contain such a notation does not preclude the 
application of the rate, citing 196 1. C. C. 79. No. 30635, American Pipe & Cor- 
struction Co. v. Alton & Southern Railroad, & 4 ee , Apr. 18, 1952, Div. 3. 


64. Rate Structure 


, ..» Apr. 21, 1952, Commission. : 
Maximum reasonable first-class rates on ocean-rail traffic between north Atlantic 
ports and southwest points prescribed, and relationshi o first 
class prescribed. No. 28300, Class Rate Investigation, . IC. C. ........ May 1, 
1952, Commission. 
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65. Rate Level 


Rate disparity originally arising out of water competition is not justified in 
the absence of showing that such competition still exists where there is no showing 
of damages resulting from prejudicial rate relationship, reparation will not be 
awarded, citing 195 1. C. C. 661, 664. No. 30796, Tuthill Spring Co. v. N. Y. C. R. 
a XM oy ees , May 8, 1952, Div. 3. 

Motor carrier minimum weights requiring use of more than one vehicle are not 
necessarily unlawful, particularly if compelled or warranted by carrier or commercial 
competition, but rates to which such minimum weights are applicable must be shown 
to be compensatory. J & S M-3208, Iron or Steel, Minimum 80,000 Pounds from 
Chicago District, tl ee » May 9, 1952, Div. 2. : ; 

In determining the reasonableness of rates on past shipments, consideration must 
be given to the total cane resulting from the basic rates plus the authorized in- 
creases, citing 283 I. C. C. 577. No. 30435, Teleweld v. B. & O. R. Co., ........ Bs Sas 

, May 12, 1952, Div. 3. 

Motor carrier commodity rates on petroleum held not unreasonable where, for 
distances of 65 miles or more, they are above the minimum reasonable rail rates 
prescribed in 280 I. C. C. 755. MC-C-1197, Petroleum Over Petroleum Carrier 
Corporation, | & ot ie » May 12, 1952, Div. 3. | 

Proposed reduced motor common carrier commodity rates on aluminum held 
not unreasonable where reduction is to place rates to involved destinations on similar 
basis with rates to eastern points. | & S M-3768, Aluminum—Badin to Eastern 
Points, hs eee , May 9, 1952, Div. 3. 

Cancellation by carrier of proposed reduced rates renders issues moot and pro- 
ceeding is discontinued. J] & S$ M-3469, Brady Transfer & Storage Co.—Meats to 
St. Louts, ee , May 6, 1952, Div. 3. 

Proposed motor carrier transcontinental and Rocky Mountain rate increases 
amounting to approximately six — to meet increased operating costs held not 
unreasonable. J & S M-3950, Transcontinental and Rocky Mountain Increases, 
i. 9 i ae , May 9, 1952, Div. 2. 

Fourth section relief based on claim of water competition denied where all 
elements of water-carrier cost have not been considered, no traffic is now moving by 
water and competition is largely — F. S. A. 26169, Woodpulp—St. Marys to 
Gilman, x Apr. 29, 1952, Div. 2. 

Fourth Section Relief denied where there is no present movement by water 
and future movement is speculative. F. S. A. 25949, Soy Beans—Pensacola to Gulf 
Ports, 1. << , May 2, 1952, Div. 2. 

Import rates on pine lumber held unreasonable to extent in excess of domestic 
rate for same movement, distinguishing 280 I. C. C. 775. No. 30794, American 
ag tg Machinery Co. v. Illinots Central R. Co., ........ Bs Se Ga cs , Apr. 28, 1952, 

iv. 3, 


A minimum weight is a part of the rate to which it applies, and its lawfulness 
cannot be determined without considering the measure of the rate. The fact that 
state laws require a reduction in the minimum weight to that which may be law- 
fully transported in a single vehicle does not relieve the carrier of the burden of 
showing that the reduction in minimum weight without an increase in rates does 
not result in rates below a minimum reasonable level. 1 & S M-3318, Sugar— 
on —s. Reserve, La., to Ill., Ind., and Mo., ee , Apr. 1 

, Div. 2. 

Comparisons with rates and earnings under carload and less-than carload rates 
and ratings published on numerous other commodities are of little probative value 
in the determination of reasonable carload rates unless accompanied by some evi- 

nce indicating similarity of transportation conditions. Depressed rates are not a 
Proper standard for determining maximum reasonable rates, citing 251 I. C. C. 212. 
No. 30805, Newport News Shipbuilding & Dry Dock Co. v. Erie R. Co., ........ oe 
~omg Apr. 23, 1952, Div. 3. 

Proposed reduced all-rail rate held lower than necessary to meet water com- 
Petition. J & § 5929, Cotton Linters, Brownsville to Hopewell, GS 
Apr. 24, 1952, Div. 3. 
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In determining the reasonableness of rates on past shipments, consideration must 
be given to the total charges resulting from the basic rates plus the authorized ip. 
creases, citing 283 I. C. C. 577. No. 30406, Butler Manufacturing Co. v. Alton and 
Southern Railroad, jn » May 1, 1952, Div. 3. 

Proposed rates on grain and grain products, in carloads, between points in 
central Towa, on the one hand, and Chicago and Peoria, on the other, found just 
and reasonable, except from and to certain stations. | & S 5983, Grain and Products 
Between Illinois and Iowa, ee, aa , May 7, 1952, Div. 2. 


66. Joint Rates and Divisions 


Where the names of certain participating carriers have been omitted from a 
complaint charging unreasonableness, this omission is not a bar to an award of 
reparation where as to each shipment at least one of the carriers participating in 
the through haul is a party defendant, and any reparation found to be due may be 
awarded against such carrier. As to future reasonableness, no order may be entered 
against a carrier not named as a party defendant. No. 30636, Summer & Co. vy. 
B. 2 GC. B. Ge, 3.000 Be Hie Sse. canteen » Apr. 15, 1952, Div. 3. 

Petition for reopening proceedings prescribing joint barge-rail rates denied, 
where order of June 13, 1949 prescribing such rates is in abeyance and repeal of 
statutory authority raises doubt as to validity of such order. No. 26712, Rail and 
Barge Joint Rates, i, Xo Se , Apr. 21, 1952, Commission. 


67. Tariffs 


_ The provisions of a tariff must be considered in their entirety, and if the pro- 
visions so considered may fairly and reasonably be said to outweigh a strained and 
technical construction, the fair and reasonable construction must prevail. No. 30813, 
—- Turkey Farms v. B. & M. Railroad, i. i , Apr. 22, 1952, 

Vv 


Where a railroad company provides terminal facilities and performs clerical 
functions and a transfer, collection and delivery service as an agent or independent 
contractor for a motor carrier, a tariff filed by the railroad naming an_allowance 
or “4 for such services is improperly filed and will be rejected, citing 17 M. C.C. 

_ 


549, 55 


+ gt MC-C-1195, Pick-up and Delivery Allowance—Long Motor Lines, 


Baar , Apr. 25, 1952, Div. 2. 


80. Unification 
81. Types Permissible 


Where vendor’s operations would be continued undiminished after sale under 
exemption of section 203 (b)(8), sale of a interstate certificate would 
constitute a speculative trading in operating rig ts without any appreciable reduc 
tion in service performed by vendor. Further hearing for purpose of showing past 
volume of interline movements between vendor and vendee denied where no bona fide 
interline service was performed more than thirty days before hearing. MC-F 
Southwest creme Lines—Purchase—Patterson Transfer Co., M. C. 

May 13, 1952, Div. 4. ’ 

In the absence of evidence showing a real need for the additional service pro 
posed by vendee, and where carriers have expended their money and energy to 
develop and maintain facilities to handle all available traffic and are handling such 
traffic, they are entitled to protection against the establishment of a new service in 
competition with them, both for the benefit of the carriers and to promote stability 
and sound economic conditions in the industry and the rendition of adequate trans 
——. service to the public, —* M. C. C. 501. MC-F-4555, Cooper Motor 

ines—Purchase (Portion)—Parrish Dray Line, mn. <. % own. , Apr. 21, 1952, 
Commission. 
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Operating rights granted by the Commission should not be considered as a 

commodity of trade to be sold ment and aut from oy real going-concern value, 
citing 55 M. C. C. 501; 45 M. C. C. 778; 37 M. C. C. 791. MC-F-4846, American 
Red Ball at. » banat & H Transfer & Storage, not to be printed, 
Apr. 10, 1952, Div. 4. 
: Denied, where purchase would result in common control of dual operations 
which have not been shown to be consistent with the public interest, citing 40 
M. C. C. 731; 45 M. C. C. 1; 56 M. C. C. 6. MC-F4960, Pony Express Motor 
Freight—Purchase—Crouch, not to be printed, May 14, 1952, Div. 4. 

Part of the burden of proof in Section 5 cases is for applicants to establish 
that operations actually have been conducted by vendor in interstate commerce, 
including evidence as to frequency of service and commodities transported. This 
information is required in every case, but particularly so where the charge is made 
that vendor’s operations have been sporadic or abandoned, citing 56 M. C. 739. 
MC-F-5055, Meneely—Purchase—Hanley, not to be printed, Apr. 24, 1952, Div. 4. 


82. Control or Affiliation 


Approved on reconsideration, where purchase price has been reduced, restrictions 

inst declarations of dividends have been removed and control of non-carrier 

jate has been eliminated. MC-F-4930, Decatur Cartage Co—Control—Rutherford 
Freight Lines, not to be printed, Apr. 16, 1952, Div. 4. 


APPROVED 
PB. a. Jefferson Southwestern R. Co. Control, not to be printed, May 12, 


, Div. 4. 
MC-F-4836, Dallas & Mavis Forwarding Co—Control and Merger—Reliable 
Drivers Corp., ........ ee , Apr. 17, 1952, Div. 4. 


83. Acquisition or Merger 


An agreement to buy physical property made on a different date than the 
purchase contract which is in reality part of one transaction is subject to the 
approval of the Commission, and performance of the equipment contract prior to 
approval is a partial consummation which is unlawful, citing 39 M. C. C. 93, 105. 
MC-F-4762, Oklahoma Trailer Convoy—Control and Merger—National Trailer 
Transport, not to be printed, Apr. 18, 1952, Div. 4. wea 
_. Traffic developed subsequent to commencement of negotiations for the sale of 
rights or shortly prior thereto is entitled to little weight in determining the nature 
and extent of vendor’s operations. MC-F-4555, Cooper Motor Lines—Purchase 
(Portion)—Parrish Dray Line, Mi. GG is , Apr. 21, 1952, Commission. 

Employment agreements, if they are true employment contracts and are not 
merely the means of indirectly increasing the consideration aid to vendors, are 
not subject to the Commission’s jurisdiction, citing 55 M. C. C. 145, but if the 
employment contract is not bona fide, the amount to be paid under such agreement 
is to be considered part of the purchase price, citing 50 M. C. C. 567. Failure of 
applicants to produce public witnesses to show need for revitalized service basis of 
denial citin 5 M. C. C. 501. MC-F-4819, Watkins Motor Lines—Purchase—T he 
Peninsula Corporation, ae eee , Apr. 25, 1952, Div. 4. d 

Where a transaction is evidenced by a duly-executed purchase contract, which 
has not been rescinded or invalidated by a mutual act of the parties, and in the 
absence of a request by both parties for dismissal of the application, the Com- 
mission is required to determine the application on its merits, citing 50 M. C. C. 613. 
The authority granted under section 5 is permissive only and the legal rights and 
obligations of the parties under the purchase agreement is a matter for determina- 
tion by the courts only. MC-F-4835, Dixie Highway Express—Purchase (Portion)— 
Delta Motor Line, not to be printed, May 7, 1952, Div. 4. - 

Claims of vendor’s creditors are not for determination by the Commission, but 
are matters for settlement between the parties or by the courts, citing 15 M. C. C. 
289; 35 M. C. C. 745. MC-F-4982, Sibila—Purchase—Von Kaenel, not to be printed, 
May 14, 1952, Div. 4. 
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APPROVED 


MC-F-4916, Steffke Freight Co—Purchase—Yellow Truck Lines, not to 
printed, May 14, 1952, Div. 4. 
MC-F-5066, ‘Hall's Motor Transit Co—Purchase—Perkins Trucking, not to b 
printed, Apr. 15, 1952, Div. 4. 
MC-F-4984, Southern Pacific Transport Co—Purchase (Portion)—English 
Freight Co., eee , Apr. 24, 1952, Div. 4. 
192 Gr ae. C. B.& Q. R. Co. —Purchase—Smith, es Mi, Gis cies , Apr. 21, 
iv 
MC-F-4647, Super Service Motor Freight Co.—Purchase (Portion)—Hayes 
Freight Lines, M.C.C. , Apr. 21, 1952, Commission. 
MC-F-5137, Warsaw Truckin Co —Purchase (Portion)—Overland Freight Lines, 
not to be printed, May 14, 1952, Div. 4. 
MC-F-4716, Smoky Mountain Tours Co—Purchase—Caldwell, not to be printed, 
sate 1952, Div. 4. 
MC-F-4894, Bos Freight Lines—Purchase—K. C—Olathe Express, not to 
printed, May 1, 1952, Div. 4. 
* ion Dit Cimpi Express Lines—Purchase—Fletcher, not to be printed, Apr. 
MC-F-5135, Young—Purchase (Portion)—American Buslines, not to be printed, 
Apr. 30, 1952, Div. 4. 
MC-F-4902, Galesburg Safety Route—Purchase (Portion)—Burlington Transpor- 
tation Co., not to be printed, Apr. 30, 1952, Div. 4. 
1952 GES, Hines Coach hese etahine-~Silewe, not to be printed, Apr. 24, 
iv 
MC-F-5136, Smith’s Truck Lines—Purchase—Williamsport Trucking Service, 
not to be printed, Apr. 22, 1952, Div 
MC-F-5131, O. L. D. Forwarding—Purchase (Portion)—Overland Freight Lines, 
not - be printed, Apr. 22, 1952, Div. 4. 
-F-4568, Mason & Dixon Lines—Purchase—Sartain, 
Apr. sy 1952, Commission. 


84. Lease or Operating Contract 


n petition of vendee, authority to lease rights for one year, with purchase 
at a of that time approved where vendee represents that failure ‘of Commission 
to grant approval, which has effect of extending time for consummation, may defeat 
pending action for specific performance of lease and purchase contract. MC-F-436, 
Miller—Purchase (Portion)—Lang, OL oa) anes , Apr. 25, 1952, Div. 4. 


TRACKAGE RIGHTS APPROVED 


25.57 miles. F. 13487, B. & O. R. Co. Trackage Rights, not to be printed, 
Apr. 29, 1952, Div. 4. 


1,022 feet. F. D. 17678, eee | & West Virginia Ry. Co. Trackage Rights, 
not to be printed, Apr. 16, 1952, Div. 4 


85. Dormant Franchises 


A _mere desire by vendee to reestablish a complete transportation service in 
lieu of dormant operations of vendor, unsupported by substantial evidence that 
there is a need for such a service, does not provide a sufficient basis for a finding 
that the posponse transaction and the resumption of service would be consistent 

ic 


with the public interest, particularly where there is adequate —_— service in the 
territory covered by the rights sought, citing 50 M. C. C. 749; 56 M. C.C. 52l; 
55 M. C. C. 196; 55 M. C. C. 501. MC-F-4835, Dixie Highwa Expess—Pala 
(Portion)—Delta Motor Line, not to be printed, May 7, 1952, Div. 4. 
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The provisions of section 312, relating to the transfer of water carrier certi- 
fcates, are comparable to those of section 212 (b) which relate to transfer of motor 
carrier certificates and permits, and the transfer of a water carrier certificate may 
be denied for dormancy, citing 265 I. C. C. 669, under the same pans overning 
denial of motor carrier certificates for that reason, citing 50 M. C. 729. F. D. 
17202, Callanan Road Improvement Co. Purchase, iG «Gee , May 9, 1952, 
Div. 4. 


DENIED FOR DORMANCY 


<9 Gy a Express Lines—Purchase—McLaugblin, not to be printed, 
Apr. 22, , Div. 4. 

PCF 4982, Sibila—Purchase—Von Kaenel, not to be printed, May 14, 1952, 
Div. 4. 


88, Effect on Competitors 


A purchase transaction will be approved, even though the vendor has not been 
an effective competitor, where the vendor has rendered service on a scale commen- 
surate with their financial resources, equipment, other facilities and traffic tendered 
to it, citing 57 M. C. C. 661. The fact that vendee, an aggressive carrier, will divert 
some traffic from competitors, na alone, is no bar to a a citing 45 
M. C. C. 432; 57 M. C. C. 790. MC-F-4437, Quinn Freight Lines—Purchase— 


Wadkins, not to be printed, Apr. 24, 1952, Div. 4. 





Recent Court Decisions 


By WarrEN H. Waaner, Editor 


Civil Service Commission’s rules and regulations relating to Hearing Examinen, 
enjoined. 


Federal Trial Examiners Conference, et al. v. Robert Ramspeck, et al, 
(Civil No. 5171-51) (See Practitioners’ Journal, January 1952, 
p. 369; March 1952, p. 648) 


Chief Judge Bolitha J. Laws, of the United States District Court 
for the District of Columbia, on May 8, 1952, enjoined the Civil Service 
Commission from carrying out some of its regulations relating to Hearing 
Examiners. The order of the Court names specifically the sections of 
the rules and regulations enjoined. They will be found in the November, 
1951, Journal, beginning at page 207. The Judge’s ‘‘Memorandum on 
Plaintiffs’ Proposed Findings of Fact, Defendants’ Opposition Thereto, 
and Defendants’ Motion for a Stay of the Court’s Order Pending Ap- 
peal,’’ as well as the Order of the Court follow: 


At the suggestion of the Court, plaintiffs have filed proposed 
findings of fact and defendants have filed specific objections with 
general opposition to the Court’s making any findings of fact. 
Since both plaintiffs and defendants have filed motions for summary 
judgment and the Court finds there is no genuine issue as to any 
material fact, no purpose will be served by making findings of fact. 

After initial argument on defendant’s motion for a stay of the 
taking effect of the Court’s order pending an appeal which de 
fendants have stated they will take, the Court continued the matter 
with suggestion that counsel endeavor to draft stipulations as to 
what action would be taken pending an appeal and upon the basis 
of such stipulations, agree on a stay acceptable to both sides. Since 
counsel have been unable to reach agreement, the Court will decide 
the motion for a stay. Such a motion is addressed to the Court’s 
discretion. Rule 62(c), Federal Rules of Civil Procedure. De 
fendants have urged that compliance with the Court’s order pending 
a successful appeal would cause detriment to the public of greater 
consequence than the detriment to plaintiffs if the order were stayed 
pending an unsuccessful appeal. 

Compliance with the Court’s order pending a successful appeal 
would doubtless cause some administrative dislocation and incon- 
venience. This is true whenever procedures of Governmental agen- 
cies are held illegal. A stay should only be granted where the in- 
conveniences are irreparable in nature. It does not appear to the 
Court that compliance with its decision in the case at bar will 
deprive defendants of the fruits of a successful appeal or threaten 
the appellate court’s jurisdiction. For the reasons and to the extent 
set forth in its memorandum opinion of March 4, 1952, the Court 
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believes that plaintiffs are clearly entitled to relief. Under prin- 
ciples of equity, this relief should be vouchsafed to them so far as 
possible in one proceeding. The Court is also of opinion that, as 
against the public interest in avoiding administrative dislocation 
and inconvenience, there is a strong public interest in the prompt 
eorrection of those regulations which the Court has found are plainly 
contrary to the Administrative Procedure Act. The provisions gov- 
erning rotation of cases, especially, should be changed at once to 
comply with standards of administrative justice which the Act 
clearly establishes. In referring to the public interest, the Court 
is not holding plaintiffs are entitled to proceed in this case in behalf 
of the public. When a stay is requested on the ground of public 
interest, however, all aspects of the public interest should be con- 
sidered. 

None of the cases cited by defendants indicates that denial of a 
stay would be an abuse of discretion. Most of them involve staying 
enforcement of statutes and administrative regulations pending ap- 
peal from denial of injunctive relief against such enforcement. The 
opinion discloses that compliance with the questioned statutes or 
regulations pending appeal would have irreparably damaged the 
appellant. Contrary to the situation here, denial of a stay might 
have rendered victory on appeal substantially fruitless. 

Defendants’ opposition to the filing of findings of fact will 
be sustained, and their motion for a stay of the Court’s order will 
be denied. Order as submitted by plaintiffs is filed herewith. 


Order 


This cause having come on to be heard upon Defendant’s Mo- 
tion to Dismiss or in the Alternative for Summary Judgment, upon 
Plaintiff’s Motion for Summary Judgment, the verified complaint 
and affidavits filed on behalf of Plaintiffs and Defendants, and after 
oral argument by Counsel, and the Court having filed a Memoran- 
dum Opinion herein on March 4, 1952, it is by the Court this 8th 
day of May, 1952, 

ADJUDGED, DECLARED, ORDERED and DECREED, that Defendant’s motion 
to Dismiss or in the Alternative for Summary Judgment be and the 
same hereby is denied except as to Section 34.3(c) of the Civil 
Service Commission’s rules and regulations entitled ‘‘ Appointment, 
Compensation and Removal of Hearing Examiners,’’ issued Sep- 
tember 21, 1951, and it is further ; 
_  ADJUDGED, DECLARED, ORDERED and DECREED that Plaintiff’s Mo- 
tion for Summary Judgment be and the same hereby is granted as 
to Sections 34.4, 34.10, 34.12 and 34.15 and denied as to Section 
34.3(¢) of the Civil Service Commission’s rules and regulations 
entitled ‘‘Appointment, Compensation and Removal of Hearing 
Examiners,’’ issued September 21, 1951, and it is further 

ADJUDGED, DECLARED, ORDERED and DECREED that, for the reasons 
set forth in the Memorandum Opinion filed herein on March 4, 1952, 
Sections 34.4, 34.10, 34.12 and 34.15 of the Civil Service Commis- 





I. C. C. PRACTITIONERS’ JOURNAL 





—<—$$—_ 


sion’s rules and regulations entitled ‘‘ Appointment, Compensation 
and Removal of Hearing Examiners,’’ issued September 21, 195], 
are invalid and void as contrary to and in violation of Section 1] 
of the Administrative Procedure Act, 5 U. S. C. §1010, and it i 
further 

ADJUDGED, ORDERED and DECREED that the Defendants, their off. 
cers, agents, servants, employees, and attorneys, and all persons in 
active concert or participation with them be and they hereby ar 
enjoined from directly or indirectly, enforcing, applying, or taking 
any action under or pursuant to those Sections of the Civil Service 
Commission’s rules and regulations entitled ‘‘ Appointment, Con. 
pensation and Removal of Hearing Examiners,’’ issued September 
21, 1951, which have been herein declared to be invalid and void. 





On May 28, 1952, the Circuit Court of Appeals granted a stay pend- 
ing the final disposition of the appeal to that court or the further order 
of the Court. Oral argument on the appeal was heard on June 16 before 
Justices Miller, Proctor, and Bazelon. 





Switching charge for spotting livestock at Swift’s Chicago plant approved. 
Swift & Company v. United States (No. 282) 


On May 5, 1952, the Supreme Court affirmed the decision of the 
lower three-judge court which sustained the Commission’s order which 
dismissed the Swift complaint and refused to cancel the switching tariff 
as to livestock in Swift & Co. v. Atchison, T. & 8S. F. R. Co., 274 1. €.6. 
557. Quoting from the Court’s opinion: 


Swift asked for the establishment of reasonable joint through 
rates [to Chicago] . . . such joint rates to include delivery of 
livestock to Swift’s industrial siding at its proposed plant and not 
to exceed the line-haul rates now in effect at the Union Stock Yards 
and other points of delivery on line-haul railroads in the area. . .. 

After Swift filed its complaint, Junction sought to file a new 
tariff cancelling the present one as it applies to livestock. The 
present tariff provides a flat charge for switching carload freight to 
and from industrial sidings and team tracks; under the new tariff, 
Junction would not have offered switching services for livestock 
under any circumstances. Swift and others objected, and the filing 
was suspended so that the Commission could hear Swift’s complaint 
and Junction’s request together on a consolidated record. 

The Commission dismissed the complaint and refused to cancel 
the switching tariff as to livestock. . . . 

Whether the system for the delivery of livestock into Chicago 
which has existed for over seventy years at an established line-haul 
rate, and which has recognized definite terminals calling for 4 
minimum of train movements in a highly congested area, should be 
displaced by another system which would further complicate the 
operations and would necessitate the use of properties and services 
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not included when the present line-haul rates and terminals were 
fixed, is a question committed to the administrative judgment of the 
Commission. When that judgment is based on findings abundantly 
supported by the evidence on the whole record, as it is in this case, 
it is the duty of the courts to sustain it. Ayrshire Corp. v. United 
States, 335 U. S. 573, 593; Interstate Commerce Commission v. 
Jersey City, 322 U. S. 503, 522-523; Swift & Co. v. United States, 
316 U. S. 216, 230-231; Adams v. Mills, 286 U. S. 397, 409-410; 
Interstate Commerce Commission v. Union Pacific R. Co., 222 U.S. 
541, 547-548. 

The question of the reasonableness of the switching charge was 
posed to the Commission in the case of Hygrade Food Products 
Corp. v. Atchison, T. & 8. F. R. Co., 195 I. C. C. 553. There, Hy- 
grade sought to have the railroads absorb the switching charge of 
Junction, but the Commission found that it was a reasonable addi- 
tional charge to the line-haul rate. On appeal to this Court that 
finding was not disturbed. Atchison, T. G 8. F. R. Co. v. United 
States, 295 U. S. 193. At that time the charge was $12 per car. 
It is now considerably higher, but the charges for other commodities 
and services have risen also. 

The burden of showing that the switching charges were un- 
reasonable was upon Swift. Louisville & N. R. Co. v. United States, 
238 U. S. 1, 11. On this record, that burden was not sustained; 
the charges having existed for years and having been approved as 
reasonable by the Commission and tacitly approved by this Court, 
Atchison, T. & S. F. R. Co. v. United States, supra, their reasonable- 
ness is presumed to continue in the absence of a showing to the 
contrary. 

The fact that the rate is so high that Swift finds it uneconomical 
to use does not in and of itself establish the unreasonableness of 
the rate. A revision of the switching charge on the ground of its 
unreasonableness and the establishment of a reasonable rate for 
switching was not asked. Any rate in excess of the line-haul rate 
to the Stock Yards was considered by Swift as unreasonable, as it 
was demanding a joint rate not in excess of the line-haul rate to 
the Stock Yards. Unreasonableness is not made out by mere asser- 
og Federal Power Comm’n v. Hope Natural Gas Co., 320 U. 8. 

, 602. 

It is next argued that because dead freight is delivered to 
Swift’s industrial siding at the line-haul rate, it is a discrimination 
against livestock as a commodity to impose a switching charge in 
addition to the line-haul rate for delivery of livestock to the same 
point. That argument is completely answered by the Commission’s 
findings as to the different and more complex nature of the switch- 
ing services required by livestock as compared with dead freight. 
The cost of the switching service performed by Junction in the 
delivery of dead freight is figured in the line-haul rate. The line- 
haul rate for livestock, the reasonableness of which is not in and of 
itself attacked here, has never contemplated such switching services 
because Junction has never performed them. 





1. C. C. PRACTITIONERS’ JOURNAL 





Reliance is placed by Swift upon the case of United States y. 
Baltimore & O. R. Co., 333 U. S. 169. There, delivery to industria) 
sidings at line-haul rates had been the practice. The Clevelanj 
Stock Yards sought to terminate such delivery because it owned g 
segment of the track used to serve Swift and wanted to prevent the 
use thereof unless livestock be routed through its yards and th 
charge therefor paid to the Stock Yards. In the alternative, th 
Stock Yards wanted the carriers to pay the equivalent of such 
charge for the use of the Stock Yards’ track leading to Swift’s in. 
dustrial siding. Such a plan would have discriminated against 
Swift because its competitors could get delivery without the us 
of the Stock Yards’ track and hence would be unaffected by the 
Stock Yards’ demands. This Court held that the Stock Yards could 
not use its track ownership to work a discrimination which Con 
gress had said should not exist. 


‘‘Here Congress under its constitutional authority ha 
provided that no railroad shall engage in certain types of dis 
criminatory conduct in violation of three provisions of the Act. 
The Commission found that discriminatory conduct here. The 
excuse offered by the railroads is that the owner of Track 161) 
required them to do the prohibited things. But the command 
of Congress against discrimination cannot be subordinated t 
the command of a track owner that a railroad using the trac 
practice discrimination.’’ Jd., at p. 177. 


Delivery to an industrial siding at line-haul rates was ther 
allowed by the Commission and sustained by this Court for th 
reason that the Stock Yards sought by its discriminatory act t 
upset the usual delivery procedure, while here, in a vastly mor 
complicated operational setting, Swift would complicate it further 
by obtaining for itself a service at line-haul rates different from 
the usual delivery procedure and not contemplated or considered 
when the present line-haul rates to Chicago were fixed. If Swift 
were granted the relief it seeks here, it would be obtaining som 
thing that no other packer in Chicago receives, and, instead of being 
discriminated against a discrimination would be granted in its fave. 
Swift already enjoys a competitive advantage because it can obtall 
direct delivery of livestock at its Omaha plant at line-haul rate 
It can hardly be heard to say that the present system favors lt 
competitors in the Stock Yards’ area. 

Swift also failed in its burden of showing prejudicial treatmet! 
to it as opposed to its competitors in localities other than Chicagt 
who do receive delivery on industrial sidings at line-haul raté 
These competitors’ plants are located for the most part on line-bal 
carriers’ rails, and no complicated switching movements are 
volved. Swift receives at Chicago, as elsewhere, the same rates atl 
services as other packers similarly situated. . . . 

The judgment of the District Court is affirmed. 
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Commission’s order must be supported by basic or essential findings of fact. 


Atlanta & Saint Andrews Bay Railway Company v. United States, 
(Civil No. 354-8.) 


A Three-Judge District Court for the Middle District of Alabama, 
Southern Division, on April 10, 1952, enjoined the Commission’s decision 
in]. & 8. 5710, Petroleum in Southern Territory, Rail, 280 I. C. C. 755, 
because unsupported by essential findings, and contrary to the finding 
in the Commission’s report. Quoting portions of the Court’s decision: 


The plaintiffs complain that the order of May 8, 1951, sets a 
schedule of minimum rail rates which are so unreasonably high as to 
prevent plaintiffs from competing for the petroleum traffic with 
public and private motor carriers. 

Basically the first matter for consideration goes to whether the 
Commission has statutory authority to regulate the amount of rate 
reduction proposed by railroads for the purpose of meeting com- 
petition with another form of transportation, so long as such rate 
reduction reflects the exercise of managerial discretion and the rates 
are not less than compensatory to the railroads. The plaintiffs 
insist that the railroads are free to adjust their rates so long as the 
adjusted rates are within the zone of reasonableness. 

In the recent case of N. Y. Central R. R. Co. v. United States, 
99 F. 8. 394, 398, affirmed by the Supreme Court of the United 


States on December 3, 1951, 96 Law. ed. Adv. sheets, 117, Circuit 
Judge Magruder approved the following statement of the principle 
as sound, and adequately supported by authority : 


‘te = 


* carriers are free to adjust their rates to meet 
competition, so long as the adjusted rates are within the ‘zone 
of reasonableness’ and result in no traffic undue prejudice or 
preference or discrimination prohibited by the statute.’’ 


In this connection, we are impressed with the force of the in- 
sistence of the intervening defendants, as set forth in their brief: 


‘*The intervening tank-truck defendants are, generally 
speaking, engaged in the transportation of no other than petro- 
leum products in tank trucks. They live or die on their ability 
to participate in that traffic on a rate basis consistent with some 
degree of carrier prosperity. In comparison, the same com- 
modities contribute a relatively small portion of the total 
railroad revenues. Any reduction in a tank-truck rate com- 
pelled by competition very quickly takes that rate to a point 
where it will not cover the expense directly incurred in the 
performance of the service. The railroads, on their part, can 
make much deeper cuts in rates for competitive purposes with- 
out going below the expenses directly incurred in the service, 
since much of their expenses are fixed costs which must be 
incurred whether the particular traffic is transported or not. 
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By reason of the circumstances just detailed, the railroads have 
the ability and the will, unless restrained by the Commission, 
to reduce rates on petroleum products to such a low level that 
the for-hire tank-truck industry could not possibly compete 
therewith and retain any degree of prosperity.’’ 


We think that the Commission has the power and jurisdiction 
to restrain rail rate deductions when necessary to enforce compli- 
ance with the National Transportation Policy, as declared by Con. 
gress, (54 Stat. 899, Sec. 1, copied in pocket supplement to Title 
49, U.S. C. A., at the beginning of Chapter 1). 

In Eastern Central Motor Carriers Association v. United States, 
321 U. S. 194, 206, the Supreme Court noted that the Commission's 
task includes the duty of seeing that rates of different modes of 
transportation are coordinated in accordance with the national 
transportation policy, and continued: 


‘‘This, while intended to secure the lowest rates consistent 
with adequate and efficient service and to preserve within the 
limits of the policy the inherent advantages of each mode of 
transportation, at the same time was designed to eliminate de- 
structive competition not only within each form but also be. 
tween or among the different forms of carriage.’’ 


We have no doubt that the Commission had authority to dis 


approve rates shown to be lower than necessary to meet competition, 
and to prescribe a minimum scale consistent with the national trans 
portation policy. 

We think also that the Commission had the power to prescribe 
a uniform mileage scale throughout a wide territory even though 
the transportation and competitive conditions in all parts of the 
territory do not reflect the same uniformity as the prescribed scale. 
Either a rail carrier or a motor carrier suffering injury from the 
order because of divergent conditions applicable to a particular situs 
tion has an appropriate remedy by application to the Commission 
requesting it to suspend the operation of the order in so far as tt 
may affect the particular case. Georgia Public Service Commission 
v. U. 8., 283 U. S. 765, 772. 

The plaintiffs contend, however, that the Commission’s order 
of May 8, 1951, is invalid because it is not supported by the ev 
dence in the record, is not supported by basic or essential finding 
of the Commission, and is actually contrary to the findings co 
tained in the report and order. We should examine first the bast 
or essential findings required to support the Commission’s order, 
for as said by Mr. Chief Justice Hughes, speaking for the court 2 
Florida v. U. S., 282 U. S. 194, 215: 


‘‘In the absence of such findings, we are not called upm 
to examine the evidence in order to resolve opposing contentioms 
as to what it shows or to spell out and state such conclusioi 
of fact as it may permit.’’ 
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The defendants insist that the concluding two paragraphs of 
the report of the Commission of May 8, 1951, contain a sufficient 
statement of the Commission’s reasons or basis for concluding that 
the rates in effect pursuant to the order of April 28, 1950, were 
not just and reasonable and for ordering the carriers to increase 
such rates to the basis of the minimum scale prescribed by its order. 
The concluding two paragraphs of the Commission’s report of May 
8, 1951, were as follows: 


‘‘Giving due consideration to the evidence before us and 
to the various provisions of the act, in the light of the declared 
National Transportation Policy, we conclude that in order to 
place tank-car transportation upon a reasonably competitive 
basis with tank-truck transportation of this petroleum traffic 
for distances of 200 miles and less in the South, the scale of 
minimum rates approved in the prior report should be modified 
by the substitution therefor of the scale of minimum rates shown 
as an appendix to this report. 

‘‘Upon reconsideration, we affirm the prior finding that 
the schedules as proposed are not shown to be just and reason- 
able. We further find that rates lower than those on the basis 
of the seale of rates set forth in the appendix hereto are, and for 
the future will be, unjust and unreasonable. An appropriate 
order will be entered.’’ 


The defendants rely strongly upon the case of Alabama Great 
Southern R. R. Co. v. U. S8., 340 U. S. 216, and insist that the Court 
there held that findings that differentials had been ‘‘justified as 
reasonable’? and that they were ‘‘necessary and desirable in the 
public interest’’ were sufficient to show the reason and basis for the 
order. In that case the Court said, 340 U. S., at page 221: 


**Appellants’ primary contention is that the Commission 
could not prescribe reasonable differentials between all-rail rates 
and joint rates in connection with the water carriers without 
proof of lower cost of the rail-barge service. Since the Com- 
mission had no valid proof as to the relative costs of the services, 
appellants insist that the Commission’s order is arbitrary and 
capricious and its conclusions that the differentials are ‘justified 
as reasonable’ and ‘necessary and desirable in the public in- 


terest’ are not supported by substantial evidence and essential 
findings. ’’ 


The Court found, however, (at p. 224) ‘‘That judgment was 
legitimately rested on relevant factors other than lesser cost of 
service.”’ One test quoted by the Court was whether ‘‘the report, 
read as a whole, sufficiently expresses the conclusion of the Com- 
mission, based upon supporting data * * *.’’ We have so read 
the Commission’s report and find ample supporting findings to 
justify the differentials (See 270 I. C. C. 591, at pp. 609 to 613). 
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The Commission did find that the differentials were not justified 
from the standpoint of cost of service (270 I. C. C., at p. 606), but 
justified the differentials on other relevant factors. 

On pages 227 and 228 of the opinion, the Court expressly ap. 
proved the authorities holding the Commission to a duty of making 
“‘basic’’ or ‘‘quasi-jurisdictional’’ findings essential to the statutory 
validity of the order, and reiterated that enough must be ‘“‘put of 
record to enable us to perform the limited task which is ours,” 
Citing Eastern Central Assn. v. U. 8., 321 U. S. 194, 212. 

The rule of the cases cited has now been written into statute 
by the Administrative Procedure Act of 1946. 5 U.S. C. A. See, 
1007 (b) requiring that ‘‘All decisions (including initial, recom. 
mended, or tentative decisions) shall . . . include a statement 
of (1) findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or discretion pre- 
sented on the record; .”? The defendants in their brief con- 
cede, as they must, that the requirement just quoted is applicable 
to the Interstate Commerce Commission. See Capital Transit Co. y. 
United States, 97 F. S. 614, 621; N. Y. Cent. R. Co. v. U. S., 99 
F. S. 394, 404; Riss & Co., Ine. v. U. S., 341 U. S. 907. 

We think that the parts of the Commission’s report relied upon 
by the defendants state ultimate conclusions rather than basic 
findings. 

The Commission found that unless the railroads were allowed 
to charge a rate that was lower than that charged by the tank trucks, 
there would be an increasing diversion of petroleum traffic up to 
200 miles in distance from the rails to the trucks. (280 I. C. 0. 
758, 759). Consideration of that fact made imperative a compar: 
son of minimum rail rates prescribed with existing truck rates. The 
only basis for such a comparison in the Commission’s report was the 
finding heretofore quoted that the rail rates which were proposed 
are, on the average, about 1.3c lower than common-carrier tank 
truck rates of record. That same finding was made by Division} 
in its report of April 28, 1950 (278 I. C. C., at p. 327) : 


‘‘From such examples of truck rates as are to be found 
in the record, it appears that the proposed rail rates on the 
average, would be about 1.3 cents lower than the motor rates 
now in effect.’’ 


We must apply the basis found by the Commission rather that, 
as the intervening defendants would have us do, examine the ev 
dence to see whether it will permit a finding more favorable to then 
Florida v. U. S., 282 U. S. 194, 215. Upon that basis, as has bee 
heretofore shown, it appears that in the order complained of th 
Commission set rates for the railroads which were on the averagt 
well above the truck rates. The effect of the Commission’s orde 
would be to force the railroads to charge more than the tank truck 
for hauling the same property when in fact it costs the railroads les 
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to do it and they do not furnish as broad a service. In this regard 
we think that the order violates the national transportation policy. 
A careful reading of the report of the Commission (Division 3) of 
April 28, 1950, 278 I. C. C. 323, and of the report of the Commis- 
sion of May 8, 1951 (280 I. C. C. 755) leaves us with the impression 
that substantially the only fact recited in the latter report and not 
contained in the former is as follows: 


‘*The fact that the respondents did not establish rates 
lower than the proposed rates where higher than on the ap- 
proved scale basis (meaning Division 3 schedule) is an indica- 
tion that some of the rates approved are lower than necessary 
to meet competition.’’ 


The Commission apparently expressed the opinion that because 
plaintiffs did not reduce their rates for transporting petroleum 
products from 21¢ per hundred pounds for 200 miles to 16.5¢ per 
hundred pounds, the minimum prescribed by the Commission’s order 
of April 28, 1950, the conclusion is justified that the 16.5¢ minimum 
prescribed by the Commission (Division 3) was lower than necessary 
to meet competition. Even if that be conceded, it would not follow 
that 21e per hundred pounds was lower than necessary to enable 
plaintiffs to meet competition or that 25¢ per hundred pounds, the 
minimum rate prescribed by the Commission for 200 miles in the 
order here complained of, was low enough to enable plaintiffs to 
meet competition. 

The Commission found ‘‘the conclusion is warranted that in 
competing with trucks for this petroleum traffic respondents must 
maintain rates that are generally more than 1 cent lower than tank- 
truck rates between the same points.’’ While so finding the Com- 
mission set minimum rates for the rail carriers on the average well 
above the truck rates. We are forced to hold that the ultimate con- 
clusion of the report and order of May 8, 1951, and the rates promul- 
gated thereby are not only unsupported by the findings contained 
in the report and order, but are actually contrary to such findings. 
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Joseph R. Dryer, (A) A. G. F. A., Balti- 


more & Ohio Railroad, 205 W. Harrison 
St., Chicago 7, Illinois. 


Jack F. Elder, (B) 1833 Hedges, Inde- 


pendence, Missouri. 


Harold Wm. Faatz, (B) Secy.-Treas., 
Minneapolis Theatre Service, Inc., 727 
Hennepin Ave., Minneapolis 3, Minne- 
sota. 


Clifford W. Ferguson, (A) 1554 Ramona 
Ave., Salt Lake City, Utah. 

Leslie R. Ferguson, (B) 102-18th Ave., 
East Paterson, New Jersey. 

Carl G. Frederickson, (B) T. M., The 
ony Co., 300 Phillips Ave., Toledo 

, Ohio. 

Robert C. Geyer, (B) 1712 South Second 
St., Alhambra, California. 

William L. Grossman, (A) New York 
University, Commerce Bldg., Room 432, 
Washington Square, New York 3, N. Y. 

John Andrew ye (B) Pan Handle 
& Santa Fe R 100 S. El Paso St., 
El Paso, Tex 

John W. Hallock, (A) 1107 Talcott Bldg., 
Rockford, Illinois. 


Michael F. Hession, (B) 37 Mayfair 
-y ane Gaspee Plateau, Warwick, Rhode 
slan 

J. W. Holbrook, (B) 4913-8th Terrace, 
South, Birmingham, Alabama. 

William J. Hull, (A) Ashland Oil & Re. 
fining Co., 1409 Winchester Ave., Ash- 
land, Kentucky. 

Arthur V. Irwin, (B) 644 Old South 
Bldg., Boston 8, Massachusetts. 

Daniel W. Knowlton, (A) 1829 Phelps 

alae PY AK Wacenaton, Wi : Edge- 
aymon oga est 
water Ave., Chicago 26, we 

Donald E. McKelvey, (B) A . M, 
Jersey Coast Frei t Lines, : Old 
Corlies Road, Neptune, New 7 

Nicholas Maarschalk, (B) 
Manufacturers te BY ‘of Conn, 

Inc., 928 Farmington Ave., West yo 
ford 7, Connecticut. 

Harold R. Marlane, (B) 200 South 12th 
St., Philadelphia 22, Pennsylvania. 
Robert H. Miles, (B) 1015 N. Orange 
St., New Smyrna oye —— 

a Bennett Moore, (B) A. T. M., The 
Amalgamated Sugar Co., ‘801 ” First 

Security Bldg., Ogden, Utah. 

Edward C. Pewters, (B) 4815-53rd Ave, 
South, Seattle 8, Washington. 

Joe D. Powell, Jr., (B) 308 West 5ist 
Terrace, Kansas City 2, Missouri. 
Theresa V. Sandoli, (B) 1636 South 
= St. Philadelphia 45, Pennsyl- 


Marvin R. Scharlow, (B) 3822 Lockwood 
Ave., Toledo 12, Ohio. 

W. B. Schnick, (B) A. T. M., Magnolia 
Petroleum Co., Refinin Division, P. 0. 
Box 3311, Beaumont, exas. 

Harry A. Syring, (B) Helm and Syri 
217 Smith St., a Bidg., Pe 
Amboy, New Jerse 

William j. Voniian %B) T. M., Eastern 
Shore Shippers Traffin Assn., Onley, 
Virginia. 

William P. Wagner, (B) 612-80th St, 
Brooklyn 9, New York. 

George O. Wilson, (B) G. T. M., Gamble- 
Skogmo, Inc., 15 North Eighth St. 
Minneapolis 3, Minnesota. 


REINSTATED TO MEMBERSHIP 


Paul C. Jacobs, (B) T. M., M. L. A. Pub- 
lications, 431 North 15th St., Phila- 
delphia 30, Pennsylvania. 


* Elected to membership May, 1952. 


E. H. Pierson, (B) North Texas Traffic 
Bureau, 1517 Praetorian Bldg., Dallas, 
exas. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


C. L. Denk, Jr., G. T. M., Fulton Bag & Cotton Mills, P. O. Box 
1726, Atlanta 1, Georgia. 


Baltimore Chapter 


Charles J. Stincheomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2 
lorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 


7 ee. Chairman, 1220 Dupont Circle Building, Washing- 
n 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


u ____ 


__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local .“~ which may send delegates to annual or other meetings of the 
Association. uch chapters must conform to the constitution and by-laws of the 

Ssociation, provided, however, that membership in the Association of Interstate 
Commerce Ammission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonville 
Florida. 


Michigan Chapter 
Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi. 


gan. 
Dinner meetings held on call of the Chairman, bi-monthly, at Hotel 
Ft. Shelby, Detroit, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Inc., 711 Fifth Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Akeley L. Stevens, President, T. M., Northern States Power Co., 15 
South 5th Street, Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. ©. A, 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. : 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Frankia 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August and 
September. 
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Pittsburgh Chapter 
Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. 0. Box 7186, Dallas 9, Texas. 

Meets: At time and place fixed by Chapter’s Executive Committee. 

The organization of a new Chapter, to be known as the ‘‘ North Texas 
Chapter,’’ has been completed. The officers are as follows: 

Chairman: Harry G. Crafts, P. O. Box 7186, Dallas 9, Texas. 


Vice-Chairman: C. S. Edmonds, Ft. Worth Club Building, Ft. 
Worth, Texas. 


Secretary-Treasurer: J. D. Hughett, 4112 San Jacinto Street, Dallas, 
Texas. 


Executive Committee 


Frank A. Leffingwell, Praetorian Building, Dallas, Texas. 

Ed. P. Byars, Ft. Worth Chamber of Commerce Building, Ft. Worth, 
Texas. 

The Chapter will meet once a month during September, November, 


January, March and May, at a time and place chosen by the Executive 
Committee. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting *:00 P. M., 


Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


_P.§. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 
A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 
National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 





I. C. C. PRACTITIONERS’ JOURNAL 





a 


MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Organization of Divisions and Assignment of Work of the L. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire... . 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice._ | 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland-__------_- 1.0 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC PractiTionERs’ JOURNAL_--------------. x 


Code of Ethics 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practt- 


gi SEE CE ey ae ee ee 10 


Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith... 10 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
ES SS) CE eee 10 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation-..- 





